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RENATA SLIWA®

RecuLATORY IMPACT ASSESSMENT —

ReTROSPECT PREVIEW, PURPOSE, CONSEQUENCES.

ABSTRACT:

TowarD E-RIA

The complexity and dynamism of management of enormous amount of informa-
tion, analytical methods and human capital resources toward informing regulatory
decisions always entails the question whether or not the costs of the regulatory
process exceed its benefits. What were the premises to deepen the analysis upon
the entanglement of regulatory aims? Are the results straightforward or even
predictable within the contingencies? The main research question of the paper
boils down to the following: does the regulatory impact assessment as a tool
toward agile regulation, and then better regulatory governance, incorporate the
potential to stimulate the effectiveness of economic ecosystem?

The paper aims to emphasize the essence of economic analysis of regulation,

drawing on the analysis of the secondary data and the case studies (e-RIA in
Korea) on implementation of regulatory impact assessment.

KEYWORDS: economic analysis of regulation, better regulation initiative, regulatory impact

assessment, e-RIA

OCENA SKUTKOW REGULACJI — RETROSPEKTYWNY PODGLAD, CEL, KONSEKWENC]JE.
W KIERUNKU E-RIA

ABSTRAKT:

Ztozono$¢ i dynamizm zarzadzania ogromng iloscia informacji, metod anali-
tycznych, zasobéw kapitatu ludzkiego w celu informowania o decyzjach regu-

1

Dr Renata Sliwa, Institute of Law and Economics, Chair of Economics and Economic Policy,

Pedagogical University of Cracow; https://orcid.org/0000-0001-5029-8798.
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lacyjnych zawsze pocigga za sobg pytanie, czy koszty procesu regulacyjnego nie
przewyzszaja korzysci z niego plynacych. Jakie byly przestanki do poglebienia
analizy celéw regulacyjnych? Czy wyniki sg jednoznaczne i przewidywalne
w ramach danych uwarunkowan? Giéwne pytanie badawcze artykulu sprowadza
si¢ do nastepujacego pytania: czy ocena skutkéw regulacji jako narzedzie stuzace
sprawnej regulacji, a nastgpnie lepszemu tadowi regulacyjnemu, zawiera w sobie
potencjal stymulowania efektywnosci ekosystemu gospodarczego.

Artykul ma na celu podkreslenie istoty ekonomicznej analizy regulacji,
wykorzystujac analiz¢ danych wtérnych oraz studia przypadkéw (e-RIA w Korei)
dotyczace wdrazania oceny skutkéw regulacji.

SEOWA KLUCZOWE: ekonomiczna analiza regulacji, inicjatywa na rzecz lepszych uregulowari
prawnych, ocena skutkéw regulacji, e-RIA

1. Introduction

The perception of regulation can be learned through the concept of leverage applied
by governments to support social well-being. Failure to design regulation appropri-
ately results in the departure from the regulatory objectives. Not only does this render
regulations potentially impotent or detrimental to society, but it also raises concerns
about trust in governments to help manage societal problems.

Introducing regulatory reforms and maintaining their momentum is critical to
achieving measurable results and supporting sustainable and inclusive growth, increas-
ing productivity, and encouraging innovation.

The introduction and strengthening of regulatory reforms by governments are
fundamentally intended to contribute to increased investment, productivity, job crea-
tion, and greater prosperity. These efforts translate into strengthening the work of
regulatory institutions that have already been established, as well as new initiatives (it
is important in this process to maintain continuity in the reforms underway), involving
not only central government agencies in the reforms but also other institutions, such
as advisory groups and independent bodies that are tasked with addressing specific
problems and have so far produced satisfactory results. A special role is assigned to
prioritizing certain strategically sensitive areas of growth such as freeing the small and
medium-sized enterprise (SME) sector from regulatory burdens.

As outlined by OECD, regulation, meant as “laws, formal and informal orders,

subordinate rules, administrative formalities, rules issued by non-governmental or
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self-regulatory bodies to whom governments have delegated regulatory powers,”
embodies a variety of mechanisms to influence the behavior of enterprises and citi-
zens. Regulation usually encompasses defining rules, standard-setting — information-
gathering — behavior modification or rule-setting, monitoring, promoting compliance,
steering, sustained and focused controlling. Global environment that is becoming
increasingly interconnected, dynamic, and complex has never before called so much
for comprehend regulatory assessment.

The current Covid-19 pandemic-driven crisis results in an even more pressing
need to rethink the approach of policy makers to regulatory policy and regulatory
governance issues toward more holistic and more competitiveness-focused approach.?
Smart investment and innovation, followed by sustainable growth are all supported
by rules of law and regulatory governance which stabilize the business environment,
enforce the trust of citizens, and diminish the competence and public money leakages
in public sphere.

Regulatory impact assessment (RIA) forwards the regulatory policy and governance
by unfolding crucial information on the decisions on whether and how to regulate in
order to achieve policy goals, and by examining the possible consequences of alterna-
tive regulatory options.

The methodological underpinnings of conducting RIAs challenge the epistemic
value of the explanation they provide, for example, in modeling attempts called sow-
actually explanations (HAEs) versus how-possibly explanations (HPEs)*.

Regulatory Impact Assessment (RIA) is generally considered as “a flexible instru-
ment” perceived as a tool and a process® to set standards, gather information, as well as
monitor, promote compliance and control. Its main role in the regulatory governance
structures is to inform regulators and policymakers on how to make the results of
regulation of the most benefits to society.

This paper aims to unfold the idea and operationalization of RIA. The outline of
economic analysis of regulation is drawn. The analysis of the secondary data and the
case studies (e-RIA in Korea) on implementation of regulatory impact assessment
are developed.

> OECD, OECD Regulatory Policy Outlook 2018, Paris 2018, p. 250.

3 OECD, OECD Regulatory Policy Outlook 2015, Paris 2015.

* T Griine-Yanoft, Ph. Verreault-Julien, How-Possibly Explanations in Economics: Anything Goes?,
“Journal of Economic Methodology” 2021, vol. 28, iss. 1, pp. 114-123.

> P.Davidson, C. Kauffmann, M.-G. de Liedekerke, How Do Laws and Regulations Affect Com-
petitiveness: The Role for Regulatory Impact Assessment, OECD Regulatory Policy Working Papers
No. 15, Paris 2021.
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2. Law and economics, economic analysis of law, and impact

assessment — institutional foundation of recent regulatory approaches

The value of economics as a scientific theory has been used to support the prediction
of the effects of legal sanctions on behavior (responsiveness of people to laws). By
accentuating the notion of efficiency, it underpins the evaluation of rules’ effects on
such important values as economic effectiveness or income distribution.® The economic
analysis of law is to unfold responsiveness of individuals to sanctions, in a similar way
as they respond for example to higher prices by consuming less.” Regulation involves
burden or benefit to a society. Therefore, cost-benefit analysis represents the response
to scarcity phenomena that always implies making trade-offs. Economic analysis of
regulation provides us with potential understanding of how regulation can affect social
welfare. By analyzing and communicating regulatory decisions, economic investigation
seeks to answer the question on whether or not the costs of the regulatory process
exceed its benefits.

The incentives conveyed by regulation of pricing, cross- and direct subsidies, entry,
and interconnection step to the fore only if appropriate regulatory governance has
been implemented.® Regulation as a contracting problem (transaction costs economics)
and the connection between institutions and politicians’ incentives (positive political
economy) emerges. Regulatory power is deemed to have been shifting from state
legislative bodies to administrative agencies (when frequent adjustments and reviews
are compulsory). For the institutional arrangement to create the regulatory incentive to
invest, the pro-investment institutional environment needs to be endogenously equipped
with the properly designed delegation to bureaucracy, delegation to the judiciary, and
regulatory transparency. The content of the rules needs to be investigated in terms
of its impact on efficiency. There are several alternatives offered to work as crucial
safeguard institutions, that is, legislative and executive ones (appointing members,
implementing law, constituting mutual relations), judicial ones (appointing judges
and constituting an internal structure, impartiality), customs, the nature and balance
of social interests, administrative capabilities of the nation, a privatization program,
development of a stock market, development of private institutional investors (pension
funds, insurance companies etc.) or international institutions (e.g. the World Bank

providing guarantees for private investors). Frameworks safeguarding the interests that

¢ R. Cooter, T. Ulen, Law and Economics, Book 2, 6th edition, Berkeley 2016, p. 4.

Ibidem, p. 3.
8 PT. Spiller, M. Tommasi, The Institutions of Regulation: An Application to Public Utilities [in:]
Handbook of New Institutional Economics, C. Menard, M. Shirley (eds), Berlin 2008, pp. 515-543.
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stem from regulatory processes are about regulatory governance perceived as a frame-
work of regulatory structures and processes designed to achieve and sustain desired
regulatory outcomes. The participation of multiple interest groups, preferably with
conflicting interests, has proved to limit the power stemming from the information
dominance of interest groups (the intensity of participation of actors with different
interests). The higher the intensity, the more high-powered the regulation. Regulation
as a political process has its constraints as well as challenges in this respect. Opening
policymaking and rulemaking processes to the participation of representatives of vari-
ous interest through public consultation and stakeholder engagement in regulatory
impact assessment is deemed to have a potential for an impact.

In the institutional transformation of the UK, changes brought about by deregu-
latory trends in utilities have contributed to a recognition of the need for greater
attention to the need for deeper adjustments in regulation. The focus has been on
regulation as an intervention needed only where it is necessary and where its costs do
not exceed its benefits.’

In this way, RIA became a process tool that laid the foundation for a new ap-
proach to regulatory governance underpinned by the promotion of such principles
of rule-making as transparency, consistency, proportionality, accountability, targeting
and subsidiarity.

RIA is part of the regulatory management system, which also includes stakeholder
engagement, regulatory delivery and ex-post evaluation. Building a regulatory system
on these pillars provides the regulatory process with systemicity (in the design, enforce-
ment, and evaluation of regulations) and creates a framework for ensuring regulatory
effectiveness and efficiency. In its tool and process dimension, the RIA is intended
to provide information on how policy objectives can be achieved, while at the same
time indicating that there is no better alternative approach.

Regulatory impact assessment (RIA) is defined by OECD as “systematic process
of identification and quantification of benefits and costs likely fo flow from regulatory and

non-regulatory options for a policy under consideration.”"!
4 Y Y

*  P. Vass, Regulatory Governance and the Lessons from UK Practice [in:] International Handbook
on Economic Regulation, M. Crew, D. Parker (eds), Cheltenham 2006, p. 197.

10 R. Deighton-Smith, A. Erbacci, C. Kauffmann, Promoting Inclusive Growth through Better
Regulation: The Role of Regulatory Impact Assessment, OECD Regulatory Policy Working Papers 2,
Paris 2016.

' OECD, OECD Regulatory Policy Outlook 2018, Paris 2018, p. 250.
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3. Trends of Regulatory Impact Assessment development — historical

perspective, main functions, reported effects

Even before the presidency of J. Carter (1977-1981), which was a period of devel-
opment of key regulatory reform practices in the United States,'? the Quality of Life
Review modeling process began (presidency of R. Nixon, 1969-1974), later developed
by the administration of G. Ford (1974-1977). The first Quality of Life Review as
an environmental cost-benefit analysis was done only on the impact of regulation on
business operations. Under Nixon, agencies were additionally required to develop
inflation impact statements for all regulations with significant effects on stimulating
price increases in the economy. Regulatory reforms under Carter were meant to give
momentum to the economy and, in particular, to combat inflation. Attention was
given to managing regulations in such a way as to lighten their burden, make only
necessary regulations, and keep them transparent, simple, and thus efficient. Reforms
carried out to streamline regulations during Reagan’s presidency were the main axis
of the strategy to revive the economy, which assumed stimulation of economic activ-
ity through regulatory relief for investment and rejection of existing price and wage
standards. Deregulation as Reagan’s flagship response to the regulatory needs of the
economy was based on the work of a team of advisers under the Task Force on Regula-
tory Reform and Executive Order No. 12291 of February 17,1981, requiring — among
others — that regulatory agencies conduct a benefit-cost analysis of regulations, that is,
a regulatory impact analysis, for each project of significant regulation, or one with an
impact on the economy of $100 million or more, as well as centralizing the respon-
sibility for shaping regulations in the administration reporting to the president and
thus shifting it from government agencies, Congressional committees and lobbyists. In
the mid-1980s, Australia introduced the requirement to conduct RIAs.” In the late
1990s, the United Kingdom introduced a mandatory requirement to conduct an RIA
for each new regulatory project from each government department.'

Drawing on the experience of mainly the United States and the United Kingdom,
international organizations such as the Organization for Economic Cooperation and

Development (a horizontal program on regulatory reform conducted by the OECD

12 Proper recognition of the importance of RIAs began in the United States in 1978 with the

introduction of inflation impact assessments in the Carter administration (inflation impact assessment).
B OECD, OECD Reviews of Regulatory Reform. Regulatory Policies in OECD Countries. From
Interventionism to Regulatory Governance, Paris 2002.

" K. Warwick, F. Naru, Regulatory Impact Assessment: Incentive Structures in the UK Better Regula-
tion Framework [in:] Improving Regulatory Governance: Trends, Practices and the Way Forward, Korea

Development Institute and OECD, Paris 2017, p. 172.
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since 1995), and the World Bank (WB) have adopted the task, or even a mission, to
popularize best practices, comparative analysis of various solutions introduced around
the world. In 1995, a ten-point list of references for regulatory decision-making was
adopted.” Adjustments involving the identification of important areas of low-quality
regulation, advocating for specific regulatory reforms, or removing burdensome regula-
tions, over time, showed the imperative for a more systemic approach to the reforms
undertaken in a coordinated effort on many policy fronts simultaneously. This trans-
formation led not only to explicit political support for maturing reform agendas, but
also to the adoption of peri-governmental reform policies marked by time discipline,
targets, or evaluation mechanisms. A coherent approach to the rule-making process
was also being adopted, as well as new policy tools, that is, regulatory impact analyses,
consultation mechanisms or regulatory alternatives analyses. As a result, there was
a clear increase in the responsibility for particular elements of the regulatory program,
which was assigned to particular ministries and government bodies, including units
specializing in the management and supervision of regulations, such as the Cabinet
Office or independent offices specializing in drafting legal acts.

Currently, most OECD countries supplement their regulatory systems with
regulatory impact assessments. At the same time, it is stressed that standards drawn
from best practice are often difficult to achieve - in many countries some elements
of RIA are not in use.

Of the 186 countries surveyed by the World Bank, 86 conducted RIAs systemi-
cally or periodically. The most common assessments were of the expected benefits
to be derived from regulations, their impact on the public sector, and the operation
of the private sector. The areas of potential impact on international obligations and
agreements and on the environment were the least focused on in the RIAs. Fewer
than half of the countries use specific criteria to identify regulations subject to impact
assessment. Some of them have financial thresholds (e.g. Japan, Bahrain or Malta),
others show significant social and economic impacts (e.g. Greece - regulations affect-
ing more than 40% of the country’s population or impact on important sectors such
as tourism, small and medium enterprises, maritime sector), or impacts on business
(e.g. Moldova only carries out impact assessments for regulations containing business-
forming standards).

Supplementing regulatory actions with regulatory impact assessments is most

common in highly developed countries. Of the 59 highly developed economies,

15 OECD, Recommendation of the Council of the OECD on Improving the Quality of Government
Regulation, OECD/GD 95, Paris 1995.
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about 24% do not conduct RIAs (Antigua and Barbuda, Argentina, Bahamas, Bru-
nei Darussalam, Kuwait, Oman, Palau, Qatar, San Marino, Saudi Arabia, Seychelles,
St. Kitts and Nevis, Trinidad and Tobago, and Uruguay). Of the countries with low
national income levels, only 12% conduct some form of RIA. In many countries, RIA
is conducted only by individual ministries and is not practiced homogenously across
regulatory institutions.®

The benefits of implementing RIA are categorized by Morrall (2001) into three
groups: efficiency (identification of the need for a regulatory initiative, analysis of al-
ternative approaches, examination of the benefits and costs of identified alternatives),
accountability and transparency.'’

The consensus on the need for cost and efficiency of regulatory processes has
been accompanied by institutional changes manifested in the establishment of bod-
ies overseeing the process of introduction of regulations™ (in the United Kingdom:
Better Regulation Task Force since 1997, Better Regulation Commission until 2008
and now Better Regulation Executive; in the structures of the European Union: from
2006 Impact Assessment Board, then from 2015 Regulatory Scrutiny Board). Of the
86 countries that have introduced RIAs, almost 63% have dedicated the tasks of con-
ducting, reviewing, and commenting on RIAs to specialized government bodies. This
is particularly the case where RIAs are conducted across government. Some of these
specialized oversight bodies are responsible for identifying regulatory changes that
require an impact assessment, but their most common task is to provide guidance to
experts conducting RIAs. It is also observed that 31 out of 86 countries conducting
RIAs, despite having no legal obligation to conduct RIAs, do them as a good practice®.

16 World Bank, Global Indicators of Regulatory Governance, World Bank Database, https://rule-
making.worldbank.org/en/key-findings#1 (28.05.2020); J. Lemoine, Global Indicators of Regulatory
Governance: Worldwide Practices of Regulatory Impact Assessments, Case Study by World Bank Group;
http://documentsl.worldbank.org/curated/en/905611520284525814/Global-Indicators-of-Regula-
tory-Governance-Worldwide-Practices-of-Regulatory-Impact-Assessments.pdf (28.05.2020); The
Global Indicators of Regulatory Governance database is an initiative of the World Bank Global
Indicator Group; a database covering 186 countries, bringing together data on stakeholder respon-
siveness to regulation (information on existing regulatory frameworks, non-regulatory practices),
data collected between October 2017 and May 2018 through a survey questionnaire.

7 J.F. Morrall, Regulatory Impact Analysis: Efficiency, Accountability, and Transparency, U.S. Office
of Management and Budget, Washington, DC, 2001.

18 P. Vass, Regulatory Governance and the Lessons..., p. 197.

¥ World Bank, Global Indicators. ..
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4. Better Regulation in the European Union institutional structures

The European Union has reached relatively high levels of indicators within regula-
tory impact assessment processes, and stakeholder engagement. Following one of the
crucial functions of the law - to overcome the obstacle of so-called common actions,
where some of individuals’ desires one accomplishes only if one cooperates with
others® - the EU has made efforts to “simplify legislation, avoid overregulation and
reduce administrative burdens.” In that vein, the EU eagerly pushes toward building
good governance as a common interest indicating its determination through such ac-
tions as: implementing Better Regulation Package in 2015, building REFIT Platform
represented by the Commission, member states and non-government stakeholders to
discuss the modification of EU law, establishing the Regulatory Scrutiny Board (three

EC officials and three external experts, chaired by a Commission’s Director General)

in order to verify the quality of impact assessments and other evaluations contributing

to the value of the EU legislation.?!
Better Regulation, as it is performed at each stage of decision-making in the EU
legislation structures, includes:

1. Setting priorities: the stage of processing before proposing a new law or when
evaluating laws already in force; the sets of policy priorities are introduced and
the Commission together with the Council and the European Parliament** agree
on top legislative priorities (annual joint declaration®);

2. Planning: the phase devoted to hearing the opinion of businesses, citizens or
public administration (stakeholder groups) on laws and policies in development;
the Internet tool is provided to review, share, feedback on any initiative®;

3. Proposing: the step toward translating the ideas delivered by stakeholders into
concrete policy options, and then opening them for consultation, and finally
proposing the bill;

4. Adopting: the point of the process dedicated to sending the proposal to the

European Parliament and to the Council to debate and adopt the law made also

20 J. Stelmach, B. Brozek, W. Zatuski, Dziesigc wyktadow o ekonomii prawa, Warszawa 2007.

2 OECD, Indicators of Regulatory Policy and Governance, European Union; retrieved from: http://
www.oecd.org/gov/regulatory-policy/indicators-of-regulatory-policy-and-governance-2019-eu.pdf
(28.05.2020).

2 Interinstitutional A lgreement between the European Parliament, the Council of the European Union
and the European Commission on Better Law-Making, OJ L 123,12.5.2016, pp. 1-14.

3 Joint Declaration on the EUS legislative priorities for 2018-19; Joint Declaration on the EU’s leg-
islative priorities for 2017.

24 See more: Published Initiatives.
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public, to take into account even more comments, to attach provisions and updates
(non-essential amendments) through delegating and implementing acts (sustain
the openness of the consultation to the public);

Applying: the time period meant for reviewing the process and measures of national
transposing and tracking infringement procedures by the European Commission;
Evaluating: delivering the contribution of public’s opinion (possible at every stage
of law-making, even for the law in force®); openness to meet citizens’ needs at
minimum costs (fitness checks, REFIT programme);

Improving: the regular collecting of experts’views from businesses, social organiza-
tions, civil society representatives, and advising the Commission on how to make
the EU legislation more efficient and effective (REFIT platform).

As to the effects on the economy, some rather not spectacular ones have been

registered so far within the endeavors to better regulate in the EU. The study of

A. Renda for 2003-2005 suggested the wide and important areas of regulatory oversight

awaiting to be improved, mainly in terms of quantifying and monetarizing costs and

benefits within impact assessments.?® Despite strong overall political commitment to

the regulatory impact assessment within EU institutional structures (Better Regula-
tion Agenda) and in the EU Member States, decade-long studies of OECD (2019)
showed that the analyzed EU countries were still quite long way ahead. The most

serious challenges laid in:

the reviewing of existing regulation (ex posz evaluation);

the quality of RIA, often too poor and with little or no consequences;
systematic assessment of alternatives to the proposed regulatory options;
attention paid to the cost to business;

oversight — the least developed feature of regulatory policy;

too much focus on making law in terms of adeptness, and not enough in terms of

communicating beneficial leveraging to communities.

25
26

Contribute to law-making.

A. Renda, Impact Assessment in the EU: The State of the Art and the Art of the State, Brussels 2006.
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5. Toward better management of RIA procedures — e-RIA as a Korean
endeavor to encompass the method of evidence-basing in support
of more compatible and quality-enhanced regulation/e-RIA as an

interface between government and society

Korea has seen significant progress in shaping its regulatory policy reforms. In the
country, ex-post evaluation is now mandatory for all regulations issued by the executive,
and ministries are required to outline an evaluation plan as part of each RIA. RIA
is conducted for all regulations (lower hierarchy law) in Korea and for primary laws
initiated by the executive branch. As a result of the search for efficiency in regulatory
policy and a higher level of quality of regulation, an electronic RIA system (e-RIA)
was introduced in 2015, thereby creating a better source of information for central-level
officials preparing cost-benefit analyses of individual regulatory acts. All regulations
initiated by the executive are subject to consultations, the transparency of which is
constantly improved. The e-Legislation Centre and the Regulatory Information Portal
provide interested parties with information on upcoming consultations in good time.
Comments submitted through the portals are analyzed by the regulatory authorities
and feedback is sent on them. The “Regulatory Reform Sinmungo” petition system
is intended to alert the government to unnecessary burdens on businesses and citi-
zens, and the “Cost-in, Cost-out” principle is intended to inform about the stability
of the total cost of regulation by having to remove existing costs when new costs are
introduced. It should be noted that the impact assessment of regulatory procedures in
Korea (especially RIA) refers to about 13% of the primary law initiated by the execu-

tive branch, as laws initiated by the parliament are not subject to impact assessment.?

5.1. Overall review of regulatory impact assessment trends in Korea

The milestones of the reform process conducted in Korea since the late 1990s are
Sinmungo, Cost-in, Cost-out and the Regulatory Reform Committee (RRC). The
necessary institutions, processes and tools to support good regulatory practices have
been established.

Sinmungo’s system for alerting the government to unnecessary regulatory burdens

on businesses and citizens is conducted online with the ability to submit feedback in

English.

27 OCED, OECD Regulatory Policy Outlook, Paris 2018. Korea: retrieved from: https://www.oecd.
org/gov/regulatory-policy/korea-country-note-regulatory-policy-2018.pdf (28.05.2020).
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The Cost-in, Cost-out system has been established since 2016 to manage the flow
of regulation by balancing the regulatory costs of new regulatory proposals with the
removal of existing regulatory burdens (from abandoning regulation to improving the
quality of regulation; with particular attention to this trend in relation to investment
of emerging industries and relieving regulatory oppression of the small and medium-
sized enterprise sector). The system aims to limit the increase in costs generated by
new and supplementary regulation by removing or reducing the burden of regulation
that generates the same or greater cost.

The RRC is an executive, independent oversight body that assesses the quality
of all regulations. The body, with representation from government and the broader
public sector (the Prime Minister, six ministers, the chairs of the Fair Trading Com-
mission, the FT'C, 17 members from outside government, mostly from academia), is
charged with scrutinizing laws and regulations. All regulatory proposals from central
administrative agencies are subject to review by the RRC, which is co-chaired by the
Prime Minister and a representative from the non-government sector. The orientation
of the RRC is mainly towards private sector regulation; there is limited representa-
tion of other interested sector stakeholders on the Committee (e.g. local government
representatives). Within the RRC, there are two subcommittees (Economic Affairs
and Social and Administrative Affairs), which separately manage their respective
regulations. The specific role of this reform cell is indicated to be more in coordinating
regulatory policy than checking the quality of all regulatory impact analyses.

The reform is stimulated at the ministerial level. Twice a year, ministerial meetings
are held on the removal of unnecessary regulatory burdens, especially for enterprises.

Regulatory impact analysis statements were introduced in Korea in 1998. They
are prepared by central government agencies and checked by the RRC. An impor-
tant role in administering the RIA process is played in Korea by the efficiency of the
Regulatory Reform Office (RRO), which, with 20 office staff, handles (providing
a total review of all drafts) more than 3,500 draft regulations per year from all central
government agencies.” Of these drafts, about 1,000 are sent to the RRC for further
review. Since 2014, a Regulatory Information Portal has been in operation, serving
as a central platform for developing public access and engagement and transparency
in regulatory processes. The agenda as well as a summary of the RRC proceedings
are published on the portal.

% By comparison, in 2016, the UK Regulatory Policy Committee reviewed 318 drafts that had
first entered the process path (Regulatory Policy Committee, 2017); the German Normenkontrolrat
reviewed 362 draft regulations between July 2015 and July 2016.
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The operation of advisory groups and institutions using a wide range of platforms
and approaches to encourage stakeholder participation in the regulatory reform pro-
cess demonstrates the strong orientation of the system towards regulatory change
processes stimulated by knowledge gained from complaints/criticism of existing
regulations. An example is Sinmungo providing opportunities to express opinions
on existing regulations.

Particular importance is attributed to the commitment of all bodies at the highest
political level to integrate the system of governance in maintaining the rigor and qual-
ity of regulations introduced. In Korea, the lack of a system of scrutiny of introduced
regulations at the parliamentary level is pointed to as a significant obstacle to achieving
better results from “better regulation” practices at the executive level.

The Regulatory Reform Office (RRO) in the Office for Government Policy
Co-ordination (OPC) provides administrative support to the RRC in formulating
compact, final decisions on a given project.

Each year, the bureau receives more than 3,500 applications from all central ad-
ministrative agencies (there is no dedicated regulatory quality review unit attached to
parliament in this country). However, since there are only about 20 staff members to
review the applications, ensuring a complete review of each application is a challenge
tor the bureau. Of the proposals reviewed, approximately 1,000 proposals are sent to
the RRC for further review. This is a fairly high number compared to similar bod-
ies in other countries. For example, in 2016, the UK Regulatory Policy Committee
reviewed 318 first-time applications; between July 2015 and June 2016, the German
Normenkontrolrat reviewed 362 regulatory applications. There is no special body
within the National Assembly that promotes regulatory quality.

Korea’s performance in conducting RIAs, stakeholder engagement in regulatory
processes and ex-post evaluation of regulations showed a level above the OECD
average.” However, the need and opportunities for realizing the potential of ongoing
regulatory practices are continuously pointed out. Introduced since 1998, regulatory
impact assessments (RIAs) aim to deepen and highlight alternatives of regulatory
approaches to a problem. The multi-stage RIA procedure is a review but also an op-
portunity to improve the regulation undertaken. This regulatory procedure is performed
by the head of the central administrative agency, supported by agencies such as the
Small and Medium Business Administration, Fair Trade Commission and Korea
Agency for Technology and Standards (KAT'S), as well as by two regulatory research

¥ OECD Indicators of Regulatory Policy and Governance (iIREG); https://stats.oecd.org/Index.
aspx?Queryld=85336 (20.07.2021).
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centers, the Korea Development Institute (KDI) and the Korea Institute of Public
Administration (KIPA). All draft RIAs are made public approximately 40 days before
they are proposed for legislation. The draft RIAs are reviewed by an internal regula-
tory reform committee at the respective central government agency, after which the
RRC thoroughly reviews them. All regulatory alternatives proposed as part of the RIA
analyses (existing, proposed alternative, and deregulation or down-regulation) must
be supported by a cost-benefit analysis, and when a regulatory administrative agency
selects one of these alternatives, the decision must be made rationally and objectively
by comparing the results of the analysis.

The Korean government introduced the Zuilored Regulatory Approach to SME
regulation. This approach aimed to offset the regulatory burden disproportionately
affecting SMEs by differentiating regulation according to the size of enterprises. In
July 2016, the Prime Minister’s Ordinance establishing the legal basis for the 7ailored
Regulatory Approach was introduced. According to the Ordinance, when introducing
or strengthening regulations, central administrative agencies shall consider a plan to
exempt micro enterprises from the application of regulations for a period of three
years only if they deem it necessary. In addition, if uniformly imposing regulations
on all businesses is deemed inappropriate or excessive for small businesses, central
administrative agencies are also required to consider a plan to ease the regulatory
burden on small businesses by exempting them from the application of all or some
regulations or by setting a temporary exemption period.

Among the key factors that may enhance the impact of regulatory reform and
increase the government’s ability to improve the development and application of
regulations is the electronification of RIAs (e-RIA).

5.2.The idea and implementation of e-RIA

The preparation and procedure of the RIA analysis was done through online platforms
that enabled automatic cost-benefit comparisons. Support in the area of regulatory
impact assessment was provided to the government and the bodies responsible for RIA
by research institutions, which, with their partial autonomy from the government, are
tasked with providing independent analyses on selected regulatory issues.

The next stage of streamlining the procedure for conducting a regulatory impact
assessment includes the implementation of e-RIA. Since 2015, the government has
made it possible to conduct the regulatory impact assessment procedure on an online

platform. The system created for this purpose compares the costs and benefits as-
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sociated with each proposed regulatory alternative® thanks to the system’s built-in
automation and data accumulation functionality. An important pillar of the RIA
process is the online system’s support for quantifying the cost-benefit analysis, which
is one of the fundamental handicaps of conducting RIAs in other jurisdictions and
previously in Korea.

The e-RIA system forces users to provide the necessary information for the RIA
document (fields need to be filled in electronically), which prevents omissions or miss-
ing data important for the RIA. In addition, the system simultaneously allows the
officials preparing the RIA to automatically enter the necessary data from national
statistical databases.

The difficulty of preparing the proper RIA is minimized for the officials within
the e-RIA system by providing relevant descriptions and examples in the filled-in
fields of the RIA document. Completion of all required fields allows the system to
automatically generate the RIA document.

RROs, KDI as well as KIPA remain cooperative in streamlining the capacity of
central regulatory agencies in using the online system for preparing RIAs and are also
encouraged to use expert consultations at research institutes.

The e-RIA is being introduced to improve the quality of regulatory impact as-
sessment while reducing the cost of preparing RIA documentation. The introduction
of the e-RIA system has strengthened the potential of central administrative agencies
in creating better regulation (better regulation).

The particular innovation of the Internet-based e-RIA system is based on its use
of a standard calculation model established for eight types of direct costs in the com-
puterized RIA statement form. Total direct costs are calculated automatically when
the user enters the correct numbers for all fields. This informative configuration of
the e-RIA system significantly assists in the quantitative comparison of all alternatives
considered for the proposed regulation. This system requires measuring and quantifying
all costs and benefits associated with each regulatory alternative. Thus, the quantifica-
tion of all costs and benefits is enabled by the Cost-in, Cost-out (CICO) rule, which
is implemented based on the net direct cost of regulation calculated in the RIA3.

30 At least three; existing regulation, other - alternative regulation, and no regulation or reduced

regulation.
3t OECD, Regulatory Policy in Korea. Towards better regulation, OECD Reviews of Regulatory
Reform, Paris 2017, p. 92.
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The e-RIA procedure is estimated to have contributed to the “behavioral change”
observed in government officials in policy design and development, but also to the

institutionalization of evidence-based policy making.*

6. Conclusions

The proliferation of information and communication technology and the increase in its
use has generally contributed to increasing the efficiency of stakeholder assessment of
proposed regulations. The position of the RIA has grown over time to become crucial
in terms of instrumentalizing the management of the regulatory process. Particular
gravity in the process of regulation has been placed on its expected impact on the
economy and society. Implemented and refined, the RIA tool of regulation imple-
mentation supported the systemic acquisition of important information and evidence
in favor of introducing or abandoning regulations, over time becoming a mandatory
element of the regulation implementation process.

The volume and complexity of the information being captured compels further
efforts to more fully realize the potential of RIA. Government investments in web
portals need to be supplemented with functions for sending feedback to stakeholders
in the consultation process, especially about what their participation in improving
regulatory proposals was. It is also pointed out that there is still an unsatisfactory level
of accountability for consultation results.

Some response to the still sought opportunities to draw more fully on the po-
tential of the RIA system is the experience of the Republic of Korea in reforming
its regulatory system. In the context of the adjustments being made in this country,
the need to develop a clear regulatory policy strategy, to simplify the regulations and
policies that are most burdensome to businesses and citizens, and to foster proactive
identification and implementation of regulatory innovations across the central gov-
ernment is emphasized.

The co-responsibility imposed on the private sector in such an approach for regula-
tory adjustments has yet another function — the integrating of the regulatory system.

The transformation of the regulatory system from formulating complaints to
seeking solutions is supported by the electronization of the regulatory impact assess-
ment system through behavioral changes in officials’ attitudes and naturally shaped

processes of evidence-supported policy institutionalization.

32 Ibidem, p. 87.
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