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Podziekowania

Wydanie tej ksigzki byto mozliwe dzigki Zyczliwej pomocy Pana Dziekana Wydzialu
Prawa i Administracji Uniwersytetu Jagiellofiskiego, prof. dr. hab. Jerzego Pisulinskiego,
oraz Kierownika Katedry Prawa Konstytucyjnego, prof. dr. hab. Piotra Tulei. Panom
Profesorom sktadam serdeczne podziekowania za te pomoc.

Profesor Piotr Tuleja zachecal mnie do napisania rozprawy na temat amerykanskiego
prawa konstytucyjnego, a przed laty wspanialomys$lnie umozliwil mi wykorzystanie
swego zaproszenia na spotkanie w waskim gronie z Sedzig Sadu Najwyzszego USA An-
thonym Kennedym, co stanowilo jeden z czynnikéw podsycajacych me zainteresowanie
amerykanskim ustrojem.

Do powstania tej ksiazki nie dosztoby, gdyby nie posta¢ Profesora Pawta Sarneckiego,
pod ktérego niezmiennie przychylna i cierpliwg opiekg mialem moznos¢ studiowacd i na-
ukowo dojrzewac. Odejscie Profesora w listopadzie 2016 r. spowodowalo, ze nie bedzie
mi dane, jak réwniez Jego pozostalym wychowankom i wspoétpracownikom, omawiaé
z Profesorem kolejnych koncepcji, probleméw, tematéw i plandw, w tym tej ksigzki. Kiedy
rozpoczynatem uczestnictwo w seminarium z prawa konstytucyjnego prowadzonym
przez Profesora Sarneckiego, ukazalo si¢ wlasnie Jego opracowanie Najstarszych kon-
stytucji. Otwierala je Deklaracja Praw Wirginii z 1776 r. Nie moglem wtedy wiedzie¢, ze
wyruszam w pelng przygdd, pelng doswiadczen podréz do Wirginii niczym do Itaki,
ale juz wtedy odczulem przeblysk, ze owa odlegla w czasie i przestrzeni Wirginia musi
by¢ niezwykle ciekawym tematem, skoro zajal si¢ nig Profesor. Potwierdzilo si¢ to po
wielokro¢, czemu staralem si¢ da¢ wyraz na kolejnych stronach ksigzki, ktérym patro-
nowal duch Profesora Pawla Sarneckiego.

W trakcie prac nad ta rozprawa korzystalem z pomocy i inspiracji ze strony prof.
Moniki Florczak-Wator. Doswiadczalem takze zyczliwosci prof. dr. hab. Andrzeja
Zigby. Czynnikiem pobudzajagcym mnie do glebszego zaangazowania w problematyke
orzecznictwa amerykanskiego Sadu Najwyzszego byly rowniez bardzo rozwijajace za-
jecia poswiecone I poprawce do amerykanskiej konstytucji prowadzone przez ks. prof.
dra hab. Franciszka Longchamps de Bérier. Takze przeczytana przed wieloma laty uwaga,
ze orzecznictwo Sadu w sprawie tej poprawki miota si¢ od jednej skrajnosci do drugiej,



Podziekowania

gleboko utkwila mi w pamieci i zachecata do naswietlenia realnego dorobku Sadu. To za$
wymagalo w pierwszej kolejnosci podjecia proby wyjasnienia zagmatwanych poczatkow
tej instytucji, o czym traktuje niniejsza ksigzka.

Bardzo pomocne i animujace do dalszych badan byly dla mnie recenzje prof. Pawla
Laidlera i prof. Tomasza Wieciecha. Obaj znawcy problematyki z wielkim zaangazowa-
niem przeczytali manuskrypt, pomagajac mi w dostrzezeniu jego rozlicznych ulomnosci.
Refleksje prof. Laidlera i prof. Wieciecha obficie wykorzystywalem juz w trakcie pisania
tej ksigzki. Wybornym zaangazowaniem i wnikliwoscig wykazal si¢ zespot redakceyjny
zwydawnictwa Ksiegarnia Akademicka. Prace nad ksigzka prowadzone pod niezwykle
pieczolowitg opiekg Pani Redaktor Diany Osmedy i Pani Redaktor Justyny Wéjcik zna-
czgco wplynety na przedstawiany czytelnikom tekst. Przedstawiona tu préba odkrycia
zrédel mitologii amerykanskiego sadownictwa konstytucyjnego byla mozliwa tylko
dzigki ,stawaniu na barkach gigantéw”, czyli wykorzystaniu dorobku autoréw polskich
i zagranicznych zebranych w bibliografii. To wysilki tych badaczy spowodowaly, ze
kontynuacja ich krokéw poprzednich byla dla mnie tak fascynujaca wyprawa.

Sebastian Kubas



Prolog

Na poczatku kwietnia 2012 r. prezydent Barack Obama, zaniepokojony zblizajacym sie¢
werdyktem Sadu Najwyzszego w sprawie flagowego programu reformy ubezpieczen
zdrowotnych popieranego przez Demokratéw i samego prezydenta, stwierdzil publicznie,
ze uchylenie przez Sad tej reformy, zwanej popularnie Obamacare, byloby bezpodstaw-
ne, poniewaz wprowadzajaca ja ustawa zostata uchwalona przez wyrazna wigkszos¢
w demokratycznie wybranym Kongresie. Wypowiedz ta wywotala rozliczne komenta-
rze w $wiecie polityki i mediéw, w wiekszosci krytyczne. Wyjatkowy charakter miala
reakcja ze strony wladzy sagdowniczej. W nowoorleanskim Sadzie Apelacyjnym Pigtego
Okregu toczyla sie sprawa rdwniez dotyczaca aspektu reformy ubezpieczen zdrowot-
nych. Prowadzacy ja sedzia Jerry Smith bezposrednio zareagowal na uwagi prezydenta
Obamy, zwracajac si¢ do uczestniczacej w postgpowaniu prawniczki z Departamentu
Sprawiedliwosci z Zadaniem wyjasnienia, czy Departament Sprawiedliwosci uznaje prawo
sadow federalnych do uchylania ustaw federalnych z powodu ich niekonstytucyjnosci.
Sedzia Smith zacytowal stowa prezydenta Obamy i zazadal wyparcia sie tych tez przez
przedstawicielke jego administracji. Dana Lydia Kaersvang zdazyla jedynie rytualnie
zapewnic sedziego: Orzeczenie Marbury v. Madison jest prawem, wysoki sadzie. Gdy
jednak chciala wyjasni¢, dlaczego uchylenie ustawy nie byloby wskazane, s¢dzia Smith
przerwal jej w pot zdania i w zdumiewajgcej demonstracji sity nakazal przedstawicielce
rzadu dostarczenie mu w ciggu dwdch dni (do potudnia w czwartek) pisemnego wyja-
$nienia, jakie jest stanowisko prokuratora generalnego i Departamentu Sprawiedliwosci
wobec ostatnich uwag prezydenta. Wladczo sprecyzowal, ze dokument ma liczy¢ co naj-
mniej trzy strony, z pojedynczym odstepem miedzy wierszami. Traktujac stojaca przed
nim przedstawicielk¢ Departamentu Sprawiedliwosci jak uczniaka, powolany jeszcze
przez prezydenta Reagana sedzia Smith dodal, ze dokument ma by¢ konkretny, a takze
ma szczegoélowo odnosic si¢ do wypowiedzi prezydenta oraz do stanowiska prokuratora
generalnego i jego departamentu’.

Szczegbdtowo sprawe relacjonowal dziennikarz czasopisma ,,Forbes”, Avik Roy, zob. A. Roy, Can the
Supreme Court Legitimately Overturn Obamacare? Fifth Circuit Demands Homework Assignment
from Justice Dept., ,Forbes” 4 IV 2012, [online:] http://www.forbes.com/sites/aroy/2012/04/04/
can-the-supreme-court-legitimately-overturn-obamacare-fifth-circuit-demands-homework-
assignment-from-justice-dept/. Zob. takze J. Crawford, Appeals Court Fires Back at Obama’s
Comments on Health Care Case, CBS News 4 IV 2012, [online:] http://www.cbsnews.com/news/
appeals-court-fires-back-at-obamas-comments-on-health-care-case/.
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Prolog

Opisany epizod dobrze ukazuje poczucie pewnosci siebie sedziow amerykanskich,
bioracych przyklad z Sedziow Sadu Najwyzszego?, a takze okoliczno$¢, iz orzeczenie
Marbury v. Madison z 1803 r. stalo si¢ doktrynalnym amuletem wladzy sedziowskiej, na
ktéry powoluja sie sedziowie i ich sprzymierzency z kregdéw politycznych i akademic-
kich, aby oddala¢ wszelkie pretensje wladz politycznych wobec systemu sagdownictwa.
W orzeczeniu tym, wedtug konwencjonalnej opowiesci, po raz pierwszy amerykanski
sad stwierdzil niekonstytucyjno$¢ ustawy, ustanawiajac precedens obowiazujacy po dzis
dzien. Zauwazmy, ze w odruchowej odpowiedzi przedstawicielki egzekutywy na wyrzuty
sedziego deklaracja podporzadkowania si¢ orzeczeniu Marbury v. Madison miata status
wyznania wiary, ustrojowego credo. Jednakze przez prawie caty XIX w. orzeczenie to
byto w zasadzie ignorowane, przywoltywane rzadko i w kontekstach niezwigzanych z jego
pdiniejsza, dwudziestowieczng kariera®. Dopiero w ostatnich latach XX w. doktryna
amerykanska rozpoczeta wnikliwe badania nad faktycznym sensem tego orzeczenia, jego
kontekstem historycznym, postawg i motywacja autora, czyli Prezesa Sagdu Najwyzszego
Johna Marshalla, wreszcie pozniejsza recepcja wyroku z 1803 r. Okazalo sie, ze mozna
mowic o dwoch orzeczeniach Marbury v. Madison: tym pierwotnym, dziewigtnastowiecz-
nym, oraz jego zmitologizowanej dwudziestowiecznej wersji, na ktérej opiera si¢ caly
wspolczesny model judicial review — sedziowskiej kontroli konstytucyjnoéci prawa. Nie
bedzie przesada stwierdzenie, ze doszlo tu do wielkiej mistyfikacji, do przeinaczenia sensu
orzeczenia Marbury v. Madison w sposob odpowiadajacy interesom wladzy sedziowskie;j.

Préba uchwycenia fenomenu wspolczesnego amerykanskiego modelu judicial review
wymaga wiec zrozumienia, jak falszywe sg terazniejsze powotania na orzeczenie Marbury
v. Madison, wymagajace m.in. starannego pominiecia orzeczenia wydanego sze$¢ dni
pdzniej. To zas mozliwe bedzie, gdy przyjrzymy sie poczatkom amerykanskiej panstwo-
wosci, a nawet wczesniejszej wielowiekowej tradycji sadownictwa angielskiego, w celu
odstonigcia wielowarstwowej historii oryginalnego orzeczenia Prezesa Marshalla. Wbrew
wielu autorom, ktérych rewizjonistyczne analizy u§wigconego orzeczenia z 1803 r. maja
wskazywa¢ na brak ciaglosci miedzy tezami Johna Marshalla a pozycja Sadu w XX i XXI w.,
uwazam jednak, Ze na glebszym poziomie orzeczenie Marbury v. Madison zapowiadalo
ambicje i praktyki sedziowskie z XX w. W kosmologii amerykanskiego sadownictwa
sprawa z powodztwa Williama Marbury’ego byla odpowiednikiem wielkiego wybuchu,
a wiec punktu pierwotnego, ktéry zawieral w sobie w skondensowanej formie cechy ame-
rykanskiego sgdownictwa konstytucyjnego, ujawniajace si¢ z wolna w kolejnych dwéch
wiekach. W tym sensie sprawa Marbury v. Madison stanowi z jednej strony zafalszowana

W celu odréznienia stowa ,,judge” (sedzia) od stowa ,Justice” (sedzia Sadu Najwyzszego) na ozna-
czenie czlonkdow tego szczegdlnego organu stosowal bede stowo ,,Sedzia” pisane duza litera.

Zob. R.L. Clinton, Marbury v. Madison, Judicial Review, and Constitutional Supremacy in the
Nineteenth Century, [w:] M.A. Graber, M. Perhac (eds.), Marbury versus Madison. Documents and
Commentary, Washington 2002, s. 84 i n.

12



Prolog

i wyparta przeszlos¢, ale z drugiej strony, w przewrotnej retrospekcji, mozna dostrzec
w niej zalazek terazniejszosci. Racj¢ ma Paul W. Kahn, gdy pisze, ze badanie orzeczenia
Marbury to badanie historycznych zZrédel amerykanskiej imaginacji politycznej*.

Historyczny sens orzeczenia Marbury v. Madison nakazywalby raczej postrzeganie
go jako niezbyt istotnego epizodu z pierwszych lat urzedowania Prezesa Marshalla.
Jako demonstracje uleglosci Sedziéw wobec nowej wladzy, skryta za pozornie surowy-
mi napomnieniami pod adresem prezydenta Jeffersona. Jak pisze Akhil Reed Amar,
»pomimo wszystkich odwaznych tonéw orzeczenia w sprawie Marbury John Marshall
zadal w swe sedziowskie traby na znak odwrotu”’. Wlasciwe jest postrzeganie tego
orzeczenia jako kolejnego z opartych na instynkcie samozachowawczym gestow Sadu
i przewodniczgcego mu Johna Marshalla wobec nowo wybranych politykéw ze stronnic-
twa Republikanéw. Prowokacyjnie potrzebe pominiecia orzeczenia z 1803 r. w praktyce
dydaktycznej ogtosit Sanford Levinson z University of Texas School of Law w tekstach
o intrygujacych tytulach, zwlaszcza dla czytelnikéw polskich: Dlaczego nie omawiam
orzeczenia Marbury (chyba ze dla stuchaczy z Europy Wschodniej) i dlaczego wy tez nie
powinniscie, a nastepnie w polemicznym uzupetnieniu Dlaczego nadal nie bedg omawiat
orzeczenia Marbury (poza seminarium)®. Podobne stanowisko wyraza Burt Neuborne,
wyktadajacy na New York University School of Law, ktory pisze, nawigzujac do Carla
Collodiego, ze gdy omawia dla studentéw kompetencje amerykanskich sedziéw do
uchylania woli wiekszo$ci politycznej zakorzeniong w orzeczeniu Marbury v. Madison,
jego nos wydtuza si¢ nieco za kazdym razem’.

Skoro jednak Sad Najwyzszy, srodowisko sedziéw amerykanskich i dominujaca czes¢
wspierajacych ich badaczy, zwlaszcza z wezesniejszych generacji, wlasnie w orzeczeniu
w sprawie Williama Marbury’ego upatruje trwaly fundament amerykanskiej kontroli
konstytucyjnosci prawa, a watek ten podchwytywany jest przez sedziéw i badaczy z ca-
tego $wiata, od tego orzeczenia nalezy rozpoczaé opowies¢ o Sadzie Najwyzszym, jego
marszu po wladze¢ i metodach, jakie na tej drodze stosowal. Przedstawiam tu w pewnym
sensie historyczne sledztwo dotyczace genezy amerykanskiej sadowej kontroli prawa,
aw takim razie, wykorzystujac skojarzenia detektywistyczne, cz¢$¢ I moze by¢ traktowana
jako ogledziny miejsca, w ktérym nie popelniono czynu, cz¢s¢ II za$ jako poszukiwanie
motywu tych, ktérym w powszechnej opinii przypisuje si¢ sprawstwo.

*  PW. Kahn, The Reign of Law. Marbury v. Madison and the Construction of America, New Haven
1997, s. 10.

*  A.R. Amar, America’s Constitution. A Biography, New York 2006, s. 223.

¢ S. Levinson, Why I Do Not Teach Marbury (Except to Eastern Europeans) and Why You Shouldn’t

Either, ,Wake Forest Law Review” 2003, vol. 38, s. 553 i n.; idem, Reply. Why I Still Won’t Teach

Marbury (Except in a Seminar), ,University of Pennsylvania Journal of Constitutional Law” 2004,

vol. 6, no. 3,s. 588 in.

B. Neuborne, Serving the Syllogism Machine. Reflections on Whether Brandenburg is Now (or Ever

Was) Good Law, ,,Texas Tech Law Review” 2011, vol. 44, s. 4-5.
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Sebastian Kubas

A Sentry on the Fringes of the Constitution.

Deconstructing the Founding Myth of American Judicial Review

Summary

This book is devoted to the myth of the Marbury v. Madison case and to the figure of
Chief Justice John Marshall, whose traumas and talents set into motion the American
judicial review. According to the conventional narrative, in 1803 the Supreme Court es-
tablished the principle of judicial review, allowing courts to rule on the constitutionality
of federal laws. The Supreme Court under Chief Justice Marshall considered whether to
compel President Thomas Jefferson’s Secretary of State, James Madison, to deliver the
commission from the previous administration appointing William Marbury as a justice
of the peace. In the process, the Supreme Court declared a provision of the Judiciary
Act of 1789 unconstitutional. I argue herein that in the cosmology of American judici-
ary, the Marbury case was the equivalent of the Big Bang, that is to say the originating
single point, which included in a condensed form some features of the American judicial
review that emerged slowly in the next two centuries. In this sense, the Marbury case -
actually an incident unimportant in itself, unlike the Stuart v. Laird decision rendered
six days later - on the one hand is the distorted and repressed past, but on the other
hand, one can see in it the rudiment of the present. I present here a historical inquiry
into the origin of American judicial review, in which case, as I follow this detective as-
sociation, the first part of the book, called “The Law and the Politics” may be treated as
an investigation of the scene where the deed was not perpetrated, while the second part,
called “The Politics and the Law”, may be seen as a search for motive of those to whom
perpetration is commonly attributed.

The Prologue begins with an episode in the United States Court of Appeals for the
Fifth Circuit in New Orleans in 2012 when the federal judge demanded from the Depart-
ment of Justice lawyer a written confirmation that DOJ recognizes the courts’ authority
to strike down federal legislation. In Chapter 1, I expand on the current and dominant
understanding of the Marbury v. Madison decision as the supposed normative basis of
American judicial review. As one scholar put it, “Take away Marbury, and constitutional
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doctrine as we know it would disappear”. I develop an argument that this foundation
of the doctrine is fictitious and the uncritical adherence to this fiction skewed what
was noble in the idea of the rule of law. My aim is to bridge the gap between historians
and legal scholars. The former aren’t inclined to critical analysis of legal materials. The
latter usually adopt the insider approach and they are confined within the universe of
lawyer’s materials, focusing their attention on alternative historical vision taking place
only on the pages written by the U.S. Supreme Court Justices. There are two additional
methodological problems in studying the origins of judicial review. The first one is
the linguistic turn which legitimately undermined our confidence in neutrality of the
language. This forces us to question judicial decisions, expressed in language, but the
essence of law lies in submitting to judicial decisions. The second problem has to do
with a foundational cut a historian has to make between the past as the object of his or
her research and the present. However, the whole allure of the Marbury decision lies in
it being used as a part of the widened present. Marbury is used nowadays to legitimize
judicial constitutional activity, and as such this decision is the opposite of the dead past
subject to historical research.

The rest of the first part of the book traces historical developments in American
politics that led to the jurisprudential truce in 1803 of which the Marbury decision was
but a small part. In Chapter 2, I depict the political background of the U.S. Constitution
and the divide between Federalists and the so-called Antifederalists. I draw attention to
the Framers” Coup, to motives of this group of people and to the way they used the idea
of popular sovereignty to secure their interests. In Chapter 3, I present the figure of John
Marshall as a revolutionary, a jurist, and a Federalist partisan. Virginia legal culture is
also outlined in this Chapter. Chapter 4 deals with the persecution of political opponents
in the early Republic. I take up differences between the Federalists and the Republicans,
the appearance of the two-party system and the attempts to repress Republicans and
quash dissent in courts using the Sedition Act of 1798. Marshall’s career in the 1790s is
detailed amidst this political tumult, most notably Marshall’s mission to France and the
ensuing XYZ affair which made Marshall a national hero and helped the Federalist cause.
I also address the importance of the acquisition of the Lord Fairfax’s land in Virginia by
John Marshall and his family. The need to secure this transaction was, as I argue, the
driving force behind many of Marshall’s later actions. The prosecutions under Sedition
Act conducted by the Federalist administration not only allow to discern the various
understanding of democracy by Federalists and Republicans but more importantly, show
how the federal judiciary was part of the Federalist coercive apparatus. Republicans
didn’t bother to appeal to the Supreme Court for it was thought most prudent to leave
the matter of constitutionality of Sedition Act decided in lower courts, “that the disgrace
of its solemn confirmation, might not fall on the country”. The dubious constitutionality
of the Sedition Act enacted and supported by many of the Founding Fathers also shows
how deceptive is the notion of original intent. Chapter 5 turns to constitutional disputes
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during John Adams’ presidency, including Virginia and Kentucky Resolutions, and it
illustrates Marshall’s rise in the ranks of Federalists that led him to the Supreme Court.
Chapter 6 details the election crisis of 1800 when John Adams lost the presidency, but
the deficiency of the Constitution made it hard to ascertain to whom he lost. Addition-
ally, this Chapter gives an overview of the Sixth Congress’s last session during which
Marshall was elevated to the Supreme Court and Federalists enacted Judiciary Act of
1801. Chapter 7 widens the perspective by exploring the judicial tactics of Chief Justice
Marshall in pre-Marbury cases. The tortured reasoning process that Marshall adopted
in this initial period was clearly calculated to placate Jefferson and Republicans and it
was the shape of things to come. In this Chapter, I also explain the crucial role played
by the Repeal Act by which the Jeffersonians repealed the Judiciary Act of 1801 and at-
tempted to purge the courts of Federalists. As Chapter 8 illustrates, Federalists tried to
challenge the constitutionality of the Repeal Act. Marbury’s suit demanding delivery of
his commission was only a minor part of the Federalists’ counterattack. The issue of real
importance was the Stuart v. Laird case that Federalists used as a vehicle for the Supreme
Court, stacked with Federalist appointees, to address the constitutionality of the Repeal
Act. Republicans responded with threats of impeachment of judges and with passing the
legislation that canceled the Supreme Court term scheduled for June of 1802. Chapter
9 examines how Chief Justice Marshall reacted to these pressures offering an informal
yet clear truce with Jeffersonians. Taken together the Court’s decisions in Marbury
v. Madison and Stuart v. Laird delivered in the end of February and the beginning of
March 1803 meant that “John Marshall was sounding his judicial trumpet in retreat”.
Marshall probably followed the Maryland case Whittington v. Polk decided in 1802. Both
Whittington and Marbury were aptly called “a survival strategy of deference”. A timid
judicial capitulation to the dominant Republicans, at both the state and federal level,
was misrepresented as a result of a dignified contemplation by the court of law placing
itself over the legislature. I present in this Chapter a careful dissection of the Marbury
decision and Marshall’s deep involvement in this case. A recurrent objection I make
is that Chief Justice Marshall betrayed his judicial duty. Then I show how the Court
in Stuart v. Laird disregarded the real constitutional dispute over the ouster of federal
judges from the circuit courts created by the Judiciary Act of 1801.

The second part builds on the events and cases described in the first part, but this
time I revisit them and I seek to approach them from a different critical perspective in
order to undermine the conventional narrative. Therefore, in Chapter 10 I assess exist-
ing accounts of potential and imaginary origins of the Anglo-American judicial review
to ascertain whether Marshall had usurped the power of judicial review in deciding
Marbury. This Chapter and the next three attempt to debunk, or at least to challenge,
conjectural justifications for declaring acts of Congress void in federal courts from graphe
paranomon, common law tradition, the notion of “judicial duty” as developed by Philip
Hamburger, Dr. Bonham’s case, and early state precedents, to “the wording and logic of
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the Constitution itself” and their exposition in Hamilton’s Federalist Papers. In Chapter
10 I emphasize that exercising judicial duty to say what the law is required English judges
to adopt fictitious assumptions and any attempts to introduce this practice to America
necessitated a profound shift in the role of the judiciary.

Chapter 11 discusses periods over which the early American practice of judicial re-
view emerged and developed. Here I follow Sylvie Snowiss’s analysis arguing that there
was a small set of court cases in which, largely speaking, state courts confronted the
issue of judicial review but the practice was far from uniform. As Larry Kramer put it,
the conceptual framework of eighteenth-century legal thought was different from ours,
constitutional law subsisted as an independent modality, distinct from the ordinary law
interpreted and enforced by courts. Therefore, there was quite a gap between judicial
control (routinely saying what the law is) and judicial review (authority to enforce the
constitution against legislative acts). In this Chapter, I discuss more in depth the case of
Commonwealth v. Caton decided in Virginia in 1782 because it was the real prototype of
the emerging judicial review. Just like Marshall in Marbury, the Virginia Court of Ap-
peals presented itself as a powerful institution, capable of negating laws, but it was only
a pretense, “a mouse that roared”, since, in the face of confrontation, the court deferred
completely to political authorities, rest content with articulating its tremendous author-
ity not to do so. In examining these early cases like Commonwealth v. Caton, Rutgers v.
Waddington, Trevett v. Weeden, and Bayard v. Singleton I am trying to show that they
don’t reveal a consistent pattern. I also highlight the significance of the doubtful case
rule (judges declared that they could declare void only clearly unconstitutional acts). In
this early period, judges could expect not so much approval as less harsh sanctions for
judicial encroachment upon legislative powers only when they presented their decisions
as well-grounded and rooted in the assumption that the voiding power can be exercised
only in a clear case.

Chapter 12 is an attempt at correcting some widespread misimpressions that the
founding generation anticipated and uniformly embraced judicial review of legislation
and that the reasoning advanced by Alexander Hamilton’s Federalist No. 78 should be
regarded as the most authoritative exposition of the Constitution. I argue that the emerg-
ing doctrine of judicial review was an attempt to preserve the traditional, aristocratic
conception of politics that appealed to Federalists. However, judicial review of politics
was by no means part of the agreement reached in the Constitutional Convention.
Hamilton’s ambiguous arguments for judicial review were responses to the Antifederal-
ist essayist Brutus. As it turned out, Americans who elected Jefferson president didn’t
have the slightest difficulty rejecting Hamilton’s propaganda for the embryonic version
of judicial review. The Marshall Court confirmed this by relinquishing judicial review
in Stuart v. Laird.

Chapter 13 attempts to illuminate whether judicial review of acts of Congress was
granted by the Constitution. Even Hamilton admitted that not a syllable directly em-
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powered the national courts to construe laws according to the spirit of the Constitution.
Accordingly, I assess various arguments that judicial review can be legitimately inferred
from the Constitution, concluding that the matter was not resolved by the Constitutional
Convention. James Iredell’s and Alexander Hamilton’s claims of judicial authority over
unconstitutional legislation could be treated merely as proposals, at least insofar as the
constitutional text was concerned.

To probe into this issue further, I turn to the ratification debates in Chapter 14. Once
again, it is impossible to identify the underlying logic of legal thinking in this short
period. With this in mind I discuss an incisive critique of the courts’ power in the new
Constitution delivered by Brutus. In light of powerful and prescient arguments presented
by Brutus, there is good reason to suggest that accepting judicial repudiation of acts of
Congress — combined with the ideal of judicial duty that allowed judges to say what the
law is, and merged with the finality of the Supreme Court in constitutional interpretation,
and all of this while acknowledging the passions of men - formed a systemic explosive
mixture. This would disrupt constitutional homeostasis the Framers tried to create
so the judicial review of federal legislation was not authorized by the Constitutional
Convention. By the same token early proponents of judicial review strove to mitigate
practical consequences of this extraordinary power by invoking the requirement of clear
unconstitutionality, at least in words.

Chapter 15 delves into economic interpretation of the Constitution of the United
States in order to elucidate the Framers” motive for the Constitution and how it relates to
the origins of judicial review. I draw upon Woody Holton’s and Terry Bouton’s research
showing that one of the Framers’ most pressing goals was to transfer certain key respon-
sibilities from the state legislatures to a new national government capable of resisting
pressure from below. The motive for pursuing this ideological goal was chiefly economic:
cracking down on debtors and taxpayers, attracting capital, reviving the economy, mak-
ing fortunes on war debt speculation and land speculation. Much was at stake, wealth
and social standing of men like James Madison, George Washington, Robert Morris,
Alexander Hamilton and John Marshall, so they designed or vigorously supported the
federal government to be insulated, as far as possible, from the democratic politics in
the states. In this milieu judicial review increasingly seemed a very appealing concept
to the moneyed elite. In his home state Virginia John Marshall, a young, aspiring lawyer
and a novice land speculator who was later to become Chief Justice, could see very well
that the law played a particularly strong role in reinforcing the gentry’s social and politi-
cal control. Since it was of utmost importance to most delegates to the Constitutional
Convention to maintain this control they would gladly erect judicial review as another
barrier against the licentious masses they unobtrusively tried to entangle in a web of
sophisticated inventions. It could be reasonably argued that the Framers abandoned
this idea for one main reason. As they faced the challenge of ratification, the Framers
unilaterally worked out a compromise with absent ordinary citizens, rejecting the most
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antidemocratic proposals, well aware that “The people will not bear such innovations”, as
South Carolina’s Pierce Butler argued. Entrusting a small group of Justices with control
over Congress would be an innovation the people would not bear in 1787.

Chapter 16 tries to give a sense of actual practice of judges reviewing laws during the
early years of the Constitution. I make the case that in that period the development of
this practice wasn’t linear, and neither was it embraced by political elites. It was rather
a very individual activity of literally a dozen or so significant figures involved in the
judicial system who probed their audience’s acceptance of laying claims to participating
in resolving constitutional disputes. In discussing pre-Marbury cases, I pay closer at-
tention to Hylton v. United States decision. This case was trumped up by the Federalist
administration in 1796 to obtain a judicial confirmation from the Federalist Justices of
a federal tax statute passed by Federalists in Congress. Yet, in the case litigated among
trusted Federalists, the Justices shied away from admitting that the Constitution granted
them the power of judicial review. The Hylton case proved that Brutus was right in his
early warnings: judicial review was not about negating laws but about affirming them.
This was particularly evident in Whittington v. Polk in which the Maryland court sur-
rendered to stripping local judges from office.

Chapter 17 examines how the Marbury myth was used through the centuries and
across the globe. I argue that in terms of doctrinal development of judicial review Mar-
shall Court’s rulings from 1803 actually represented a setback. If we should consider
Marshall the Promethean figure who put into motion the machinery of judicial review,
we shall do it in this precise sense: John Marshall demonstrated how the Constitution
may be used as a perfectly flexible tool in the hand of Justices, striving to achieve their
goals. This also helps explain why the judicial retreat in 1803 lowered the immediate
political pressure on the Court but didn’t prevent the subsequent efforts to impeach
Federalist judges and Justices. Although Marshall Court participated in the legitimation
of the new Jeffersonian constitutional order, the rulings from 1803 showed the politi-
cal potential of the Court: the ability of the Justices to exercise their own discretion, to
consider false arguments with feigned seriousness (Marbury) and to disregard serious
arguments (Stuart). Each subsequent ruling could produce a new, unfavorable doctrine.
In the end, Justice Samuel Chase wasn’t ousted from the Court, and neither was Chief
Justice Marshall, but the new rules of the games were clear to everyone. If this was a
jurisprudential truce, why, then, Marshall’s opinion in Marbury was a thinly veiled yet
harsh criticism of Jefferson? Apart from family feuds, I suggest that John Marshall might
have been hoping for another reversal of electoral fortunes and might have considered
running for the presidency himself, in 1808 or even in 1804. The presidency was prob-
ably the only office, thanks to which Marshall could ensure the legal status of his land
as effectively as in the Court. The censuring of Jefferson’s administration offered by
Marshall in Marbury would give him credence with the Federalists and their constitu-
ency. Judicial review was established in Marbury v. Madison merely in myth while the
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Justices” docility manifested itself by arduous and hazardous circuit-riding that they
could have found unconstitutional in Stuart. The lasting yet false reputation of Marshall
and his Court was largely established by Justice Joseph Story and promulgated by several
other influential advocates. Marshall’s greatness was amplified by later generations for,
as Jack M. Balkin neatly captured, Marshall had the great fortune to be on the “right”
side of most of the national disputes that he wrote about and he is honored today be-
cause he guessed correctly about the direction of the country’s growth. What was more
peculiar was the irresistible impact the myth of Marbury exerted upon contemporary
liberal democracies and the postwar constitutional paradigm, most notably by way of
developments in the German constitutional order since 1820s.

The next Chapter makes a foray into seemingly unrelated and less known issue of
how the West was discovered (and won) by Chief Justice Marshall. I assert that the
myth of Marbury is actually a belief in a kind of a positive conspiracy theory accord-
ing to which the Great Master Marshall hid in a more-or-less real trunk filled with
judicial decision the constitutional Holy Grail which the faithful Order of Lawyers puts
into practice centuries later. This would mean believing that some sentences Marshall
penned during Jefferson’s presidency had real power during Eisenhower’s presidency,
when the Court declared its supremacy, going back to Marbury. There was, however, a
real trunk with old documents related to a great land speculations scheme and Chief
Justice Marshall decision in Johnson v. M’Intosh. I use this history, as reconstructed by
Lindsay G. Robertson, to show that early Marshall’s decisions, including Marbury, weren’t
the only examples of tortured reasoning and self-contradictory argumentation in the
jurisprudence of John Marshall. The discovery doctrine that Marshall devised played
a great role in the judicial and actual conquest of Native America, facilitating Indian
removal. Marshall’s activity in this area helps in assessing whether he was on the right
side of this national dispute and also demonstrates that the Court could easily engage
in constitutional interpretation of continental proportions well beyond the confines of
the doctrine of judicial review.

Finally, Chapter 19 synthesizes the previous chapters and offers an integrating conclu-
sion in the form of seven initiations or unveilings leading to a better understanding of the
origin of judicial review. I begin with the assertion that it was Jefferson who participated
in three events in 1801-1803, two of which were significant throughout the world. These
were the peaceful transition of power from Federalists to Republicans and the Louisiana
Purchase, allowing the U.S. to become a superpower. Both events happened despite
shortcomings of the Constitution. The third event was the Supreme Court’s decision in
Marbury v. Madison which was insignificant in itself (an undelivered commission of a
low-level magistrate) and which much later was blown out of all proportion.

My next contention is that Marshall used law instrumentally to achieve his goals.
Actually, in the early republic constitutional law combined politics and law. The “legal”
component was of secondary importance and could be seen as an equivalent of a so-
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phisticated political phrasebook. The third unveiling concerns the fact that if we were
to identify in Marshall’s decision the value of expressing the original meaning of the
Constitution, it would have to be that right from the beginning there was no such thing
as one identifiable meaning of the Constitution that could be used as a touchstone for
Congress’s legislative activity. It was Marshall who exposed purely political and law-
making nature of his vision of judicial review. In the recent years, the notion of abusive
constitutionalism has been attracting attention. The fourth argument is that John Mar-
shall who cast a long intellectual shadow as the patriarch of the judiciary was in fact one
of the very first practitioners in the field of abusive constitutionalism.

The next unveiling is that the case of real importance in 1803 was Stuart v. Laird. The
case concerned the actual shape and structure of the federal judiciary. The outcome of
Stuart v. Laird meant in a meta-political sense that the supreme court of the land deferred
to the congressional majority, with no discussion. What was really at stake in the debate
on judicial review was the ability of the Court to validate changes in the Constitution
outside Article V, which is my penultimate point. The Founding Fathers wanted to govern,
to pursue policies, not to litigate policies. The American judicial review was, at its core,
an aristocratic institution to such a degree that it turned out far too aristocratic for the
American aristocrats who experimented with it during 1770s and 1780s. Hence during
1790s federal courts packed with Federalists retreated obediently from politics and rest
content with securing the interests of the political elite in the narrow field of the courts’
constitutional activity. In 1803 Chief Justice Marshall in Marbury v. Madison and Stuart
v. Laird concluded the deal, showing that even after the transition of power the courts
could act as a reliable tool for securing political decisions. As Terry Bouton documented,
in the 1780s and 1790s rural Pennsylvanians closed roads with fences, ditches, log piles,
etc. to protect their communities from tax collectors and other officials. There is good
reason to perceive the budding practice of American judicial review as an equivalent
instrument of the elites that could be used to derail the political process when it resulted
in unwanted outcomes, although toward the end of the eighteenth century this instru-
ment could only show its early potential.

If the whole story about Marbury v. Madison is untrue, a question arises: why this
very decision has been chosen as a doctrinal amulet of judicial power? It has to do with
an extremely inconvenient fact for the American constitutional doctrine. Viewed from
the vantage point of the modern era, neither John Marshall nor the Supreme Court was
on the “right side” of the great national dispute. The seventh initiation relates to the word
“slave”, which would lead to another, long story so I evaded this issue in the whole book.
As a matter of fact, the real judicial review was created and applied by racist Justices who
used the doctrine of judicial review to keep black Americans in slavery, and when the
Civil War shattered these plans, they devised and supported in the Court’s opinions an
elaborate scheme of racial discrimination.
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Zadanie dekonstrukeji mitu zatozycielskiego amerykanskiego judicial
review, ktérego podjat sie autor, bylo wielkim wyzwaniem. Za sam wy-
bor tematu naleza mu sie wiec stowa uznania. Mgt przeciez zajac sie
zagadnieniem znacznie latwiejszym, mniej kontrowersyjnym, wzorem
wielu swoich kolegéw podazajac dawno wydeptanymi sciezkami. Byto-
by to zreszta znacznie bezpieczniejsze postepowanie. Tymczasem po-
stanowit on rzuci¢ wyzwanie jednemu z najwiekszych i pielegnowanych
z najwieksza staranno$cig mitéw wspétczesnego konstytucjonalizmu. Nie
tylko zreszta amerykanskiego, skoro, jak stusznie zauwaza zreszta sam
autor, oddzialywanie orzeczenia Sadu Najwyzszego wydanego w 1803 roku
w sprawie Marbury v. Madison, a cislej rzecz ujmujac jego spreparowane;
i wykreowanej z premedytacja mitologii, juz dawno wykroczyto daleko
poza granice Standw Zjednoczonych.

(...) otrzymalismy monografie nie tylko staranna pod wzgledem meryto-
rycznym, ale i wielce oryginalng oraz bardzo erudycyjna. Lektura ksi.azki
Sebastiana Kubasa sprawia ogromng przyjemnos¢, tym bardziej ze zostata
ona napisana nienaganng polszczyzna, w charakterystycznym dla tego
autora, bardzo indywidualnym stylu, ktorego przejawem jest (...) ,soczysty
jezyK’, stroniacy od hermetycznego zargonu, typowego dla opracowan
naukowych.

Z recenzji dr. hab. Tomasza Wieciecha, prof. U]

Bogaty przekroj zastosowanych metod badawczych swiadczy o znako-
mitym warsztacie Autora, jego przygotowaniu metedologicznym oraz
umiejetnosciach taczenia analizy z dyscyplin naukowych ze soba pokrew-
nych. Sebastian Kubas ma swiadomos¢, ze rozprawiajac sie z poczatkami
amerykariskiego konstytucjonalizmu, w tym szczegdlnie z osoba Johna
Marshalla i kazusem Marbury v. Madison, musi siegna¢ do réznorodnych
metod badawczych, poniewaz sama analiza musi mie¢ charakter interdy-
scyplinarny. Nie mozna bada¢ poczatkéw amerykanskiej paristwowosci
bez odniesienia do historii, prawa i polityki. Wtasnie te interdyscyplinar-
nos¢ uwazam za jedng z najmocniejszych stron monografii, pozwolita ona
bowiem stworzy¢ dzieto ukazujace wielokrotnie przeanalizowany problem
z zupelnie innej perspektywy. Kluczowe jest przy tym ,odkrycie”, jakiego
Autor dokonuje, o nachodzeniu na siebie prawa i polityki na réznych
plaszczyznach i wymiarach amerykariskiego konstytucjonalizmu.

Z recenzji dr. hab. Pawla Laidlera, prof. U]
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