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CHAPTER 1

Personal Non-Property Rights to Life, Health
and Medical Care in Ukraine New Challenges
during Martial Law

ABSTRACT

In the 21st century, people expect their countries’ health authorities to ensure that their
right to universal access to quality health care is exercised, including in the event of
health emergencies (e.g. pandemic), and the opportunity to live safely in a healthy society.
within the realities of war, access to quality medical care is even more difficult. The war
in Ukraine, which has been going on since 2014, has led to healthcare-related problems in
the temporarily occupied territories, and with the onset of a full-scale Russian invasion of
Ukraine, these problems have only intensified and become global. The full-scale invasion
of Ukraine by the Russian Federation has led to mass migration of refugees both within
Ukraine and to other countries. In the temporarily occupied territories, the population’s ac-
cess to medical care is limited. It is reported that some health care facilities are being closed
because there are no medical staff left due to their evacuation, the number of events dan-
gerous to life and health has increased significantly, and there is a threat of epidemics. The
main purpose of the presented study is to analyze international and national standards of
human rights in the field of health care in Ukraine and identify problems of their implemen-
tation and protection in martial law.

The research is based on the analysis of international and national legal acts, statisti-
cal indicators, court decisions and materials, and the comparison of positions of scientists
on the published results. It is also planned to conduct a brief sociological survey among
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residents of the western regions of Ukraine and internally displaced persons who moved to

the western regions of Ukraine on 24 February 2022.

Keywords: inalienable human rights, patients, health care in Ukraine, right to life, right to
health, medical care, war, martial law

Introduction

Issues of personal non-property rights of an individual are extremely relevant due to
the active development of social relations. Personal non-property rights constitute
an absolute value and form the basis of spirituality, which enables the full realization
of the principles of civil society.

Personal non-property rights are an important component of the total scope of
rights of every person. The well-being of each of us depends on what the scope of per-
sonal non-property rights will be and how they will be enshrined in legislation.

These non-property rights, such as the right to life, health and medical care, are
of particular importance for the entire civil society, both in Ukraine and in other
countries. The question arises about what everyone expects from the authorities
in the field of health care of their countries. People want these authorities to guar-
antee their right to universal access to quality health care without fear of financial
hardship. They also seek to have effective protection in the event of health emergen-
cies and the opportunity to live safely in a healthy society, where health care ac-
tions and relevant public policies contribute to improving life in a welfare economy.
People are increasingly demanding that health care authorities in their countries
meet the above-mentioned aspirations. Only under the condition of the existence
and application of proper mechanisms of legal regulation of the health care sphere,
a person can exist, feel safe and develop.

The war in Ukraine, which has been ongoing since 2014, became one of the rea-
sons for the disruption of health care problems in the temporarily occupied territo-
ries, and with the beginning of the full-scale invasion of the Russian Federation on
almost the entire territory of Ukraine, these problems only intensified and took
on a global scale.

From now on, the research on personal non-property rights to life, health and
medical care, as well as on new challenges that arose in this area during the martial
law in Ukraine, is relevant.

The conducted study demonstrates that traditionally (during the last decades)
“the declaration of priority of personal non-property relations in the system of the
subject of civil law, which is aimed at the development of the constitutional prin-
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ciples of ‘anthropocentrism’ and is reflected in the subsequent text of civil legisla-
tion” is dominant (Ruslan Stefanchuk, 2008). However, the new challenges facing
humanity (the COVID-19 pandemic, the military actions of the Russian Federa-
tion on the territory of Ukraine) call into question the time-tested ideas of people-
-centrism (therefore, human rights are decisive and everything else must be sub-
sequent to them), instead, we put forward in the first place the need to balance the
rights of an individual and the need of the society as a whole to live in a safe envi-
ronment. Perhaps the approach is justified when universal human values, to which
life and health belong, are a factor which an individual, states and collectives must
“obey” when observing their rights. In the presence of this approach, it is quite legal
to limit the rights of everyone in the interest of the society (these approaches can be
called value-oriented).

I. Methodological Principles of Regulation of Personal Non-Property Human
Rights in the Sphere of Health Care in Ukraine

The allocation of personal non-property rights as part of the subject of private (civil)
law has a certain genesis and is the result of progress from ideas about property,
natural rights, the development of the concept of human rights and humanity in
general to the need to single out a separate group of non-property rights and their
inclusion in the subject of civil law.

There is no exact information about when the protection and the actual defini-
tion of personal non-property human rights first appeared in legal literature. How-
ever, most scientists are inclined to believe that the first mentions can be traced back
to Ancient Rome.

Svyatoslav Slipchenko (2018) notes: “The development of teachings on personal
non-property rights in European countries can be conventionally divided into three
stages” (p. 240). The researcher believes that the period from the French Revolu-
tion to the Second World War should be included in the first stage, when at first in
France, and later in some other countries of the continental legal system, personal
non-property rights were established for a person. The basis of this approach was
John Locke’s doctrine of natural rights (Locke, translated by Sodomora 2020, p. 7).
At that time, a general principle of personal protection was formed in Europe and
a search for a mechanism for legal regulation of personal non-property relations was
instigated.

The second stage, according to S. Slipchenko, started after the Second World
War. It is characterized by a general humanistic vector of the development of
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personal non-property rights. It was during this period that the general idea of their
non-property character and inalienability was rooted. International standards for
the protection of human rights were approved and national legislations of European
countries were formed.

The third stage, according to the scientist, began in the 1980s. It is connected
with a change in ideas about civil turnover, about the relationship between intangi-
ble goods and their carrier, about the mobility of boundaries between property and
personal non-property interests.

There is no single approach in court decisions. Property rights often arise in rela-
tion to non-property goods, therefore, courts recognize them as property and apply
the relevant legislation. This applies both to the decisions of the national courts of
European countries and the European Court of Human Rights. In particular, the
decision of the European Court of Human Rights in the case of Van Marle v. Nether-
lands recognized that the right to a business reputation can be property (Van Marle
and others v. Netherlands, 1986). The German Federal Supreme Court in the Mar-
lene Dietrich case also recognized the rights to use the name and image of a natural
person as property (Marlene Dietrich, Bundesgerichtshof, 1999).

This study deals only with objects (non-property goods) that are capable of sat-
isfying only personal non-property interest (life, health, personal integrity, etc.), so
they have no economic importance and, depending on this, only personal non-prop-
erty rights arise.

The concept of personal non-property rights of an individual gained its greatest
development in the second half of the 20th century. It was covered at the constitu-
tional level and in many international legal documents.

Regarding the development of personal non-property rights in Ukraine, until
2004, the Civil Code of the Ukrainian USSR (1963) continued to operate in Ukraine,
which protected only those individuals whose non-property rights were related to
a property interest, at a time when non-property relations, which were not related
to property, were not protected, and were not settled. Only with the adoption of the
Civil Code of Ukraine (2003), which contains Book Two “Personal Non-Property
Rights of an Individual,” the legal regulation of personal non-property rights be-
came systematic. Including Articles 281-290 of the Civil Code of Ukraine (2003),
rights in the field of health care were systematically regulated.

It was the adoption of the new Civil Code of Ukraine in 2003 that ensured the
most comprehensive branch development of constitutional provisions. At the same
time, civil legislation not only incorporated most of the mentioned human rights
into its content, transferring them to the category of personal non-property, which
gave them the character of private law, but also ensured their effective implemen-
tation and comprehensive protection by the compensatory and restorative method
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based on legal equality of the parties. None of the civil codes of the post-Soviet coun-
tries contains as large a volume of norms relating to personal non-property rights
as the Civil Code of Ukraine (2003). Having singled out the personal non-property
rights of natural persons in the structure of the Civil Code, Ukraine became one of
the first countries that gained independence after the collapse of the union state and
implemented the specified provisions.

In the Civil Code of Ukraine (2003), all personal non-property rights, depend-
ing on the purpose, are divided into personal non-property rights that ensure
the natural existence of an individual and personal non-property rights that en-
sure the social existence of an individual.

The first group includes: the right to life, the right to healthcare, the right to an
environment safe for living and health, the right to freedom, the right to personal
integrity, the right to the integrity of personal and family life. In Ukraine, these
rights are guaranteed by the Constitution of Ukraine (1996, p. 27, p. 32). Personal
non-property rights acquire wider development in branch legislation, in particular
in civil law.

The second group includes the rights of an individual to a name, respect for dig-
nity and honor, inviolability of business reputation, personal life and its secrecy,
the right to privacy of correspondence, telephone conversations, telegraphic and
other correspondence, the right to inviolability of the home, the right to freedom
of residence and movement, the right to freedom of literary, artistic, scientific and
technical creativity. In Ukraine, these rights are guaranteed by the Constitution of
Ukraine (1996, p. 28, p. 31). The Civil Code of Ukraine (2003) additionally enshrines
the right to a name (Article 294), inviolability of a business reputation (Article 299),
individuality (Article 300), freedom of association (Article 314), etc.

It is also possible to take the order of emergence of personal non-property rights
as a basis for their classification: those that belong to natural persons from birth and
those that belong to them by law.

The list of personal non-property rights belonging to a person is not exhaustive,
in particular in the field of health care. According to the Constitution of Ukraine,
a natural person has the right to life, healthcare, the right to an environment safe
for living and health, the right to freedom and personal integrity, the right to the in-
tegrity of personal and family life, the right to respect for dignity and honor, the
right to secrecy of correspondence, telephone conversations, telegraphic and other
correspondence, the right to inviolability of the home, the right to freedom of resi-
dence and movement, the right to freedom of literary, artistic, scientific and techni-
cal creativity.

The systematic interpretation of the content of Article 270 of the Civil Code of
Ukraine (2003) makes it possible to divide all personal non-property rights of an
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individual in the field of health care, depending on their place in the sources of law,

into the following groups:

— personal non-property rights of natural persons that are constitutional (in par-
ticular, the right to life, the right to health care, the right to an environment safe
for living and health, the right to freedom, the right to the integrity of family life,
the right to medical care);

— personal non-property rights of natural persons, which are regulated by the Civil
Code of Ukraine (in particular, the right to information and the confidential-
ity of information on one’s health, the right to blood and organ donation, the
rights of a natural person undergoing treatment in a health care facility);

— personal non-property rights of natural persons regulated by other acts of legisla-
tion (for example, the right to consent, to safety during medical intervention, the
right to an individual approach during treatment);

— personal non-property rights of natural persons, which are not regulated by the
legislation of Ukraine, are protected in accordance with the rule on the non-
exhaustive nature of such rights (in particular, the prohibition of discrimination
and protection during scientific research).

Now, almost twenty years after the adoption of the Civil Code of Ukraine (2003)—
the content of which is no longer sufficient to regulate personal non-property rights
even in the field of health care in their modern understanding and perception of
realities—it does not define the concept of a personal non-property right; instead, it
indicates its features.

Personal non-property rights belong to every natural person by birth or by law. Per-
sonal non-property rights of an individual have no economic meaning. Personal non-
property rights are closely related to an individual. An individual cannot waive per-
sonal non-property rights, nor can they be deprived of these rights. A natural person
owns personal non-property rights for life (Civil Code of Ukraine, 2003, Article 269).

Also, the issue of personal non-property rights belonging to the sphere of civil
law is debatable. Lilia Fedyuk (2006) notes: “The views of scientists on the problem
of legal regulation of personal non-property relations by civil law are not unambigu-
ous during the entire period of research on this issue” (p. 10).

The majority of scientists define personal non-property law as private non-prop-
erty goods, in particular, those “deprived of property content, inextricably linked to
the subject of civil law, recognized by society, and therefore protected by civil legisla-
tion” (Kharitonov, 2003, p. 171). As Ruslan Stefanchuk (2016) notes: “The rights of an
individual as a human being have superseded his/her rights as an owner, as a subject
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of obligations” (p. 46). Moreover, these “goods have a single non-economic nature,
a value for their bearer, have the functional property of non-commodity, belong to
the individual as such and are inseparable from him/her” (Dzera, Kuznetsova and
Maidanyk, 2017, p. 588). According to Natalia Kuznetsova (2015): “Respect for each
person as an individual should become the norm of everyday life in Ukraine, and
a person should be the only absolute value, relative to which all other values are de-
termined” (p. 10).

One of the most important characteristics of personal non-property rights is
their absoluteness. Thus, Mykola Stefanchuk (2002) notes that “personal non-prop-
erty rights which ensure the natural existence of a physical person, have priority over
others” (p. 88). He came to the conclusion that these rights do not have objectively
established legal limits, which indicates their absoluteness (p. 89). Since the right of
one authorized person is opposed by an unlimited circle of persons who are obliged
not to violate it, then these rights are absolute (monopoly), which does not indicate
the absence of limits to their implementation, because the capabilities of one person
end where they intersect with the rights of another person, or rather prevent their
legal implementation.

Personal non-property rights to goods that may be in civil circulation (for exam-
ple, the right to information) also have the feature of exclusivity (Slipchenko, 2013,
p. 14). Next, the author justifies that non-property rights to objects that are negotia-
ble are also alienated.

Scientists indicate that personal non-property rights are universal, since they
“belong to every natural person, regardless of the scope of his/her legal capacity, and
every legal entity, including every natural person, is equal in the opportunity to real-
ize and protect these rights” (Yurkevych and Dutko, 2021, p. 30).

Ruslan Stefanchuk (2008) points out: “The main features of the personal non-
property rights of natural persons are their personal nature, non-property, specific
object and focus on satisfying physical (biological), spiritual, moral, cultural, social
or other non-material needs (interest)” (p. 536).

This study will deal with those non-property rights that ensure the natural exist-
ence of a natural person (right to life, right to health care). Since they are provided
with means of protection, which is characteristic of private law and is aimed at pro-
tecting the private non-property interest of their participants, they are civil.

In September 2015, the United Nations Summit on Sustainable Development,
held in New York, adopted the General Assembly Resolution “Transforming our
World: the 2030 Agenda for Sustainable Development” (2015) as the final document,
which defined 17 Sustainable Development Goals. The goal of most of them is to
improve human living conditions, and one of them (03) represents: “Ensure healthy
lives and promote well-being for all at all ages” (UN Resolution “Transforming our
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world: the 2030 Agenda for Sustainable Development,” 2015, p. 15). The General
Assembly notes that in order to improve physical and mental health and well-being,
as well as to increase the average life expectancy for all, we must provide the popula-
tion with medical care (UN Resolution, 2015, p. 8).

This task is set before humanity as a whole, and states and institutions of civil
society must ensure its fulfillment together. The state must create conditions for the
free development of an individual, namely, safe conditions for living, studying, and
working, as well as stimulating the production of food and drinking water, the crea-
tion and proper functioning of the health care system. In turn, civil society should
help the state and motivate everyone to a healthy lifestyle. Likewise, the state and
civil society are responsible to future generations for the preservation of a healthy
gene pool. Therefore, every person should know and understand their rights and
duties, as well as the obligations of the state in the field of health care.

Over time, human rights have undergone changes not only in the catalog of
rights, but also in their content. If at the beginning of the 20th century human-
ity only began to ask questions about the need for international recognition and
maintenance of human rights in the field of health care, at the beginning of the
21st century we are already talking about the emergence of a virtual environment
and the possibility of a person’s existence in it. More and more scientists are raising
the issue of the need to preserve man as a biological being. The division of human
rights into generations demonstrates their evolution and determines their charac-
teristics. Also, according to the results of an earlier study, different generations of
human rights in the field of health care are interdependent and influence each other
(Blashchuk, 2021).

The constitutional rights of a person and a citizen include: the right to health care
(Constitution of Ukraine, 1996, p. 49), the right to an environment safe for living
and health, to compensation for damages caused by the violation of this right (Con-
stitution of Ukraine, 1996, p. 50). The Civil Code of Ukraine (2003) and civil science
include the right to life, the right to health care, and the right to an environment
safe for living and health among the personal non-property rights of an individual
(Articles 270 and 293 of the Civil Code of Ukraine).

Therefore, the Constitution of Ukraine and the Civil Code of Ukraine consider
these rights as separate personal non-property rights of an individual.

In addition, special legislation in the field of health care, namely the Fundamen-
tals of the Legislation of Ukraine on Health Care (1992) indicates in Article 6 that
the right to health care includes, among other things, natural environment safe for
living and health, as well as healthy conditions of work, education, living and recrea-
tion. Therefore, the specified law considers the right to a safe environment as part of
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the right to health care. It remains to be determined what is included in the content
of the right to a safe environment.

Global trends contributed to the formation of citizens’ rights to an environment
safe for living and health in Ukraine. It was at the international level that the idea of
declaring the human right to live in a favorable environment first arose.

In the scope of a person’s rights to a safe environment, this problem was raised for
the first time in the 1970s. In particular, the Declaration of the Stockholm Confer-
ence of the United Nations Organization on Environmental Protection (1972) was
adopted, which proclaimed: “Man has the fundamental right to freedom, equality
and adequate conditions of life, in an environment of a quality that permits a life of
dignity and well-being.” (Principle 1). This document became instrumental in the
process of forming the rights to a safe environment.

The protection of human life and health from the adverse environmental effects
has long been the subject of consideration within the framework of the general pro-
tection of the ecological interests of society. This approach did not provide a proper
attitude to the protection of the citizen’s subjective right to an environment safe for
living and health.

With the development of civil science, it became obvious that the right to an
environment safe for living and health belongs to the institution of personal non-
property rights. Today there is no doubt that the regulation and protection of the
right to an environment safe for living and health as a personal non-property right
should be ensured by civil law.

Thus, the right to health care is a private non-property right of an individual
and includes the right to a safe environment and information about the condition
of the environment; the right to consumer products (food and household items)
that are safe for an individual and information about their quality; the right to ad-
equate and safe conditions of work, living, education, etc., as well as the right to
protection and compensation in case of violation of the above-mentioned rights.

The relationship between the right to health protection and the right to an
environment safe for living and health can be defined as follows: the right to health
protection includes the right to an environment safe for living and health, which in
turn includes the right to product safety.
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II. Characteristics of Individual Types of Personal Non-Property Human
Rights in the Field of Health Care in Ukraine

1.1. The Concept of Life, Health, the Right to Life and the Right to Health

Life and health are non-property benefits that are protected by law through: the
right to life and healthcare, which includes the right to medical care.

Scientists propose to consider the right to life as a combination of these elements:
the right to preserve life; the right to personal integrity; the right to demand from the
state the implementation of measures aimed at supporting life; the right to manage
one’s own life; the right to health care and medical assistance (Stetsenko, 2008, p. 290).

The right to life is recognized by most international human rights instruments.
For example, Article 3 of the Universal Declaration of Human Rights (1948), Arti-
cle 6 of the International Covenant on Civil and Political Rights (1973), Article 6 of
the Convention on the Rights of the Child (1989), etc.

In Ukraine, the right to life is provided by the Constitution of Ukraine (1996):
“Every person has an inseparable right to life. No one can be arbitrarily deprived of
life. The duty of the state is to protect human life. Everyone has the right to protect
his/her life and health, and the life and health of other people from illegal actions”
(Article 27).

In the legal sphere, life is interpreted as a certain benetfit, i.e., as something that
satisfies people’s needs. Life is one’s personal intangible good.

It depends on the state of health, i.e., it should be characterized by a certain state
of physical, mental, social and spiritual well-being. Therefore, recognizing the right
to life for every person, we cannot ignore the right to health.

The study of the right to health should begin with the interpretation of the terms
“health,” “right to health,” and the position of health in the catalog of human rights.

Health is a concept used in various sciences, in particular in law. The Constitu-
tion of Ukraine (1996), Article 3 places the concept of “human health” alongside
“human life” among the most important social values (p. 3).

Non-property good, which is part of the object of civil legal relations for the pro-
vision of medical services, means “health.” Human health has always been regarded
as one of the most important life values, the greatest personal good.

The degree of ensuring the life and health of a person in a particular state is an
indicator of the development of its civil society. A person’s life and health are interre-
lated because a person is a biological being that is born, lives and dies. Roman Maid-
anyk, researching the human right to life, notes: “Human life means the physical,
psychological and social functioning of a person as a complex biosocial organism”
(Maidanyk, 2016, p. 9).
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According to the definition in the Charter (Constitution) of the World Health
Organization (1946): “Health is a state of complete physical, mental and social well-
being, and not merely the absence of disease or infirmity” (Preamble). Article 3 of
the Fundamentals of the Legislation of Ukraine on Health Care (1992) defines health
as “a state of complete physical, psychological and social well-being, and not just the
absence of diseases and physical defects” (p. 3).

As can be seen, the domestic legislator gives a similar definition to the concept
of “health,” replacing the term “mental” with the term “psychological” well-being.
The discussion regarding the relationship between these categories goes beyond
the scope of this study, however, while arguing about their relationship, researchers
agree that these are different concepts (Lefterov, 2013, p. 47; Savchuk et al., 2018).

Scientists studying health as a medical category agree that health is a state of the
human body and identify six main types of essential elements for defining health:
1) health as a norm of functioning of the body at all levels of its organization;

2) health as a dynamic balance (harmony) of the body’s vital functions;

3) health as full performance of basic social functions, participation in society and
active work;

4) the organism’s ability to adapt to changing environmental conditions;

5) absence of pathological changes and normal well-being;

6) complete physical, spiritual, mental and social well-being (Boychuk, 2017, p. 6).

Well-being, as we can see, has certain components:

— physical (contains information about how the body functions, all its organs and
systems, the level of their reserve capabilities, characterized by the presence or
absence of physical defects, diseases, including genetic ones);

— psychoemotional (mental) component of health (characterizes the state of the men-
tal sphere, the presence or absence of neuropsychological abnormalities, the ability
to understand and express one’s emotions, the attitude towards oneself and others);

— intellectual (cognitive) component of health (contains data on how a person
learns information, uses it, the effectiveness of searching and accumulating the
necessary information, which ensures the development of the personality and its
adaptation in the surrounding world);

— social component (presupposes the individual’s awareness of himself as a person,
the performance of relevant functions in society, reflects the way of communica-
tion and relationships with different groups of people);

— personal (spiritual) (denotes how a person perceives himself as a person).

The state of human health is variable and has different indicators depending
on the factors that appear starting from conception and ending with the death of
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aperson. Depending on the health of the parents and their living environment, a new-
born baby already has a certain level of health, and it will change in the future. In
addition to objective factors affecting health, human well-being is also influenced
by social factors, including access to resources and technology. No less important is
a person’s internal attitude towards himself, his health and those around him. A per-
son’s ability to resist various factors, adapt to them and recover characterizes his
level of health. The higher the level of health, the lower the risk of disease, the better
a person responds to the challenges of his living environment. One can improve his
health with constant training (not only physical training).

Therefore, human health is a certain state of a person, which is characterized by
well-being in all spheres of human activity and has a certain quality (level).

A person in health care relations acquires a special status, the status of a patient.
The concept of “patient” in science is debatable.

The legal definition of a patient is enshrined in Article 3 of the Fundamentals of
the Legislation of Ukraine on Health Care (1992), which states that a patient is a nat-
ural person who has sought medical care and/or is provided with this care (p. 3).

This definition is incomplete because it does not take into account the human con-
dition. It is appropriate to pay attention to the “Law On Health Care Institutions” of
the Republic of Lithuania (1996), which defines a patient as a person who “uses the ser-
vices of health care institutions, regardless of whether he/she is sick or healthy” (p. 2).

This opinion is shared by Anatoliy Zelinskyi (2006), who points out that defining
a patient only as a person who has sought medical help is an incomplete description,
“it must be supplemented, since the realization of the right to health can be carried
out by participating in a medical experiment as a research subject” (p. 143).

Anna Koval (2011) focuses on the fact that a patient is a person who, on a volun-
tary basis or without voluntary consent, “entered into a relationship with a medical
institution, a health care professional, a doctor in private practice and (or) another
employee of medical institutions, institutions of any form of property” (p. 20).

The patient, as a participant in the legal relationship, acquires a certain legal sta-
tus, receives a number of rights and assumes certain responsibilities. The authors
of the practical guide “Human Rights in the Field of Health Care” (2012) indicate
that the rights of patients include a set of rights, duties and obligations, according to
which people try to get and receive services in the field of health care (p. 512).

The legal status of patients should include not only the right to treatment, but also
those related to the preservation and maintenance of health, health informational
rights, etc. This is another indication that a person is entering into legal relations
related to his/her health.

The Charter of the United Nations World Organization (1946) indicates that one
of the fundamental rights of every human being, regardless of race, religion, political
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opinion, economic or social status, is the opportunity to enjoy the highest attainable
standard of health.

In international documents, the right to health is recognized and supported,
starting with Article 25.1 of the Universal Declaration of Human Rights (1948), Ar-
ticle 6 and Article 24 of the Convention on the Rights of the Child (1989) and Arti-
cles 10, 11, 12, 14 of the Convention on the Elimination of All Forms of Discrimina-
tion against Women (1979). Thus, in Article 12 of the International Covenant on
Economic, Social and Cultural Rights (1973), the states mentioned therein recognize
the right of every person to the highest attainable level of physical and mental health
(p. 12). The European Social Charter (1996) states that everyone has the right to ben-
efit from any measures enabling him to enjoy the highest possible standard of health
attainable (Part 1, paragraph 11).

The abovementioned makes it possible to single out the right to health, which
belongs to every person from birth. The right to health is a fundamental human
right (first-generation right), which is inseparable from the right to life and is pro-
tected together with it. This notion is confirmed by Article 27 of the Constitution
of Ukraine (1996), according to which everyone has the right to protect his/her life
and health, and the life and health of other people from illegal actions (Part 2 of
Article 27).

Human life and health are protected non-property benefits, i.e. objects in respect
of which civil rights and obligations arise. The Civil Code of Ukraine (2003, Arti-
cle 281) includes life among the personal non-property rights of an individual. Also,
the right to health is not singled out as a separate private non-property right, instead,
a person is given the opportunity to protect both his or her life and health and the
life and health of another person from unlawful attacks by any means not prohibited
by law. This position of the legislator is inconsistent.

Legal literature has already raised the issue of the need to distinguish the right to
health as a separate personal non-property right, the object of which is health (Bu-
letsa, 2005; R. Stefanchuk, 2007; Lisnicha, 2007).

R. Stefanchuk (2007) notes: “The concept of ‘health’ also has its own special le-
gal meaning, in which it is designated as a certain object of relevant legal relations”
(p. 155). During the study of various aspects of the concept of health, the scien-
tist notes that “individual health is a private legal category and concludes that the
concept of ‘health’ as a personal non-property good is a complex concept that is
manifested not only in the organism, that is, the human body, but also in mental pro-
cesses, states that also affect the body.” (Stefanchuk, 2007, p. 157). In another work,
the author defines the right to health and analyzes its content (Stefanchuk, 2003).

As a basic first-generation human right, the state guarantees and protects the
right to health. In the Decision of the Constitutional Court of Ukraine on the con-
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stitutional submission of the Commissioner for Human Rights of the Verkhovna
Rada of Ukraine regarding the compliance with the Constitution of Ukraine (con-
stitutionality) of Article 216.6 of the Criminal Procedure Code of Ukraine (2018), it
is stated:

Articles 27 and 28 of the Constitution of Ukraine institutionalize not only the nega-
tive duty of the state to refrain from actions that would violate the human right to life
and respect for their dignity, but also the positive duty of the state, which consists,
in particular, in ensuring an adequate system of national protection of constitutional
human rights through the development of appropriate normative and legal regula-
tion; implementation of an effective system of protection of human life, health and
dignity; creation of conditions for human realization of their fundamental rights
and freedoms; guaranteeing the order of compensation for damages caused as a re-
sult of violation of constitutional human rights; ensuring the inevitability of account-
ability for violation of constitutional human rights (Clause 2.1).

The Economic and Social Council of the United Nations in its Comment on Arti-
cle 12 of the International Covenant on Economic, Social and Cultural Rights (2000)
notes: “The right to health, like all human rights, imposes three types or levels of
obligations on the participating States parties: respect, protect and fulfill. In turn,
the obligation to perform contains obligations to facilitate, provide and promote.
The obligation to respect requires States to refrain from interfering directly or indi-
rectly with the enjoyment of the right to health. The duty to protect requires States to
take measures to prevent third parties from interfering with Article 12 guarantees.
Finally, the obligation to fulfill requires States to adopt appropriate legislative, ad-
ministrative, budgetary, judicial, promotional and other measures towards the full
realization of the right to health” (General Comment 14). Ukraine has ratified the
Covenant, which means that it has assumed the relevant obligations.

Likewise, Ukraine ratified the Convention for the Protection of Human Rights
and Fundamental Freedoms (1950). The interpretation of the content of the Conven-
tion as a “living organism” is carried out by the European Court of Human Rights,
which quite often in its practice finds violations of the Convention in order to pro-
tect various aspects of the right to health.

The European Court of Human Rights in § 63 of the decision Vasileva v. Bulgaria
notes:

... although the right to health is not as such among the rights guaranteed under the
Convention or its Protocols ... the High Contracting Parties have, parallel to their
positive obligations under Article 2 of the Convention, a positive obligation under
its Article 8, firstly, to have in place regulations compelling both public and private
hospitals to adopt appropriate measures for the protection of their patients’ physical
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integrity and, secondly, to provide victims of medical negligence access to proceed-
ings in which they could, in appropriate cases, obtain compensation for damage”
(Vasileva v. Bulgaria, § 63).

In the case of Tomov and Others v. Russia, the Court established a violation of
Article 3 of the Convention in connection with the conditions of transportation
of prisoners (critical lack of space, inappropriate sleeping patterns, long journeys,
limited access to sanitary facilities, faulty heating and ventilation, etc.) (Tomov and
Others v. Russia, 2019). In many cases, it also found violations of Article 13 of the
Convention due to the lack of an effective judicial remedy for health rights.

For example, the right to respect for private life may be violated in the case of
forced sterilization. Sterilization is a serious interference with a person’s reproduc-
tive health, as it concerns one of the basic functions of the human body, something
that affects various aspects of personal integrity, taking their physical, mental, emo-
tional, spiritual well-being and family life into account. It may be lawfully carried
out at the request of the person concerned, for example as a method of contracep-
tion, or for therapeutic purposes in the case of medical necessity (V.C. v. Slovakia,
§ 106). The court also decided that states have an obligation to provide effective
legal guarantees to protect women from uncoordinated sterilization, with a special
emphasis on protecting the reproductive health of women of Roma origin. In several
cases, the Court has concluded that Roma women need protection from sterilization
due to prejudice against this vulnerable ethnic minority (V.C. v. Slovakia, §§ 154-
155; I.G. and Others v. Slovakia, §§ 143-146).

In general, the practice of the Court requires a separate study, but it can be said
that the Convention and the Court are effective tools for the protection of human
rights in the field of health care.

Some scientists (Hurska, 2002) also define the right to health by including this or
that set of other rights. In particular, such elements are distinguished as: the right to
receive qualified medical care, the right to modern medical care, the right to pros-
thetics and rehabilitation equipment, the right to cosmetic treatment, the right to or-
gan donation and transplantation, the right to participate in a medical experiment,
the right to environmental and sanitary-epidemiological well-being and radiation
safety, the right to information about the state of health and factors affecting it, the
right to compensation for damages, the right to respectful and humane treatment
by medical and service personnel, the choice of a doctor and a medical institution,
the right to a consultation and other medical services if necessary, the right of access
to a lawyer or other legal representative, the right to the observance and practice of
religion, etc.

Although this approach correlates with the legislator’s approach, it has a number
of problems that prevent it from being accepted as correct. First of all, according to
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it, the right to health is not a separate right, but a set of rights. Otherwise, it is dif-
ficult to agree with the position that the right to health as a separate subjective civil
right contains not the rights of the bearer as structural components, but separate
subjective civil rights. In addition, as already mentioned above, some of the men-
tioned rights cannot be included in the category of those that ensure the natural
existence of a natural person.

Thus, the concept of the “right to health” from the point of view of private law
includes information about such a benefit of an individual as the benefit of “health.”
It has an intangible character. The right to health is a subjective human right, a per-
sonal non-property right, whose object is health. It consists of the freedom of natu-
ral persons to determine freely, at their own discretion, their behavior regarding
their health (the opportunity to act independently in order to achieve the best state
of health), as well as taking into account the absolute nature of this right, the pos-
sibility to demand of other persons not to cause harm to health or interfere with the
right to protect health by authorized means.

1.2. The Right to Health Care as a Second-Generation Human Right

Article 12 of the International Covenant on Economic, Social and Cultural Rights
(1973) calls on the states participating in this Covenant not only to recognize the
right to the highest attainable standard of health, but also indicates the measures that
the states participating in this Covenant must take for the full exercise of this right.

As the United Nations Economic and Social Council (ECOSOC) notes, com-
menting on article 12 of the Covenant: “The right to health is closely related to and
dependent on the realization of other human rights, as contained in the Interna-
tional Bill of Rights, including the right to food, housing, work, education, human
dignity, life, non-discrimination, equality, the prohibition against torture, privacy,
access to information, and the freedom of association, assembly and movement.
These and other rights and freedoms address integral components of the right to
health (General Comment No. 14, 2000).

At the same time, it is emphasized that the right to health should not be under-
stood as the right to be healthy, instead, these rights include the right to a health care
system that provides equal opportunities for people to enjoy the highest attainable
level of health.

Thus, health care is a means of realizing the right to health, therefore the right to
health care is a personal right—a second-generation right.

Life and health are considered merit goods that have both a private and public
nature. From the economic perspective, merit goods are those for which the demand
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from private individuals lags behind the supply desired by society, and therefore the
state must stimulate them (Hrytsenko, 2017, p. 54). Therefore, a person’s right to
health is provided through the health care system.

Historically, this system developed as a set of measures carried out with the aim
of ensuring public health (health of the population in general) and only after the
concept of human rights and human priority was approved, the subjective (indi-
vidual) right of a person to health care began to be established.

In different states, and sometimes even within the same state, access to the health
care system is uneven, which is caused by both economic and social factors, differ-
ent conditions of access to scientific achievements, etc. These differences, as a rule,
are the result of the socio-economic policy of the state that affects the environment
of human activity, i.e., the conditions of birth, development, education, work and
housing of a person.

Aware of the need for the state to take certain steps for the realization of basic hu-
man rights, in particular health, the international community established in the rel-
evant documents a number of rights related to the living conditions of each person,
based on the ideas of equality and guaranteed access to basic social and economic
benefits, which were later called the second-generation rights. They include the right
to health care, medical care and health insurance.

In addition, a number of acts were adopted (in particular, with a recommenda-
tory content) that establish or declare the rights of a person acquiring the status of
a patient.

The main international acts regarding human rights in the field of health care
and the provision of medical care to patients (human rights of patients) include the
Declaration of Lisbon on the Rights of the Patient adopted by the World Medical
Association (1981), the Convention for the Protection of Human Rights and Dignity
with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine (1997), European Charter of Patients’ Rights (2002), and
Universal Declaration on Bioethics and Human Rights (2005).

The Declaration of Lisbon on the Rights of the Patient (1981) was adopted by the
34th World Medical Assembly in Lisbon, Portugal. It was revised and amended in
1995 and 2005. The introduction states that physicians must act in the best interests
of the patients in accordance with their conscience, and if legislation or government
action does not recognize these rights of the patients, seek to enforce or restore them
by appropriate means. The declaration affirms the basic rights that, from the point
of view of the medical community, every patient has.

In 1997 in Oviedo, the Council of Europe adopted the Convention for the Pro-
tection of Human Rights and Dignity with regard to the Application of Biology and
Medicine: Convention on Human Rights and Biomedicine. This Convention was
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adopted to develop fundamental acts in the field of human rights protection, with its
signatories being “Conscious of the accelerating developments in biology and medi-
cine” (Preamble). The European Convention on Human Rights and Biomedicine
outlines basic principles regarding patients’ rights: equal access to medical care and
protection of the right to informed consent, privacy and the right to information.
These principles are binding on the states that have ratified the Convention. It was
later complemented by additional protocols on the prohibition of cloning (Treaty
No. 168), on organ and tissue transplantation (Treaty No. 186), and on biomedical
research (Treaty No. 195).

In 2002, the European network of non-governmental organizations in the field
of patient rights protection jointly developed European Charter of Patients” Rights,
which clearly and comprehensively presents the rights of patients: “Despite their dif-
ferences, national health systems in European Union countries place the same rights
of patients, consumers, users, family members, weak populations and ordinary peo-
ple at risk” (European Charter of Patients’ Rights, 2002, Preamble). The document
not only proclaims the fourteen rights of patients, but also interprets them to ensure
basic rights, the purpose of which is to guarantee the high level of protection of
human health, to ensure high quality of helath care. This document became the
legal basis of a movement launched in Europe to involve patients in a more active
role in the creation and implementation of health care services. Although European
Charter of Patients” Rights has a recommendatory nature, it has become the basis
for changing national legislations, as well as a reference point for monitoring and
evaluating the functioning of health care systems in Europe.

The Universal Declaration on Bioethics and Human Rights (2005) was adopted
by General Conference of UNESCO on 19 October 2005. As stated in the document,
“this Declaration is to be understood in a manner consistent with domestic and
international law in conformity with human rights law” (adopted by the General
Conference at the 33rd session, Preamble).

By comparing international standards for the protection of human rights in the
tield of health care with national ones, it is possible to determine the priority direc-
tions for the development of the right to medical care and to analyze which of the
practices will be the best for application in Ukraine.

Article 49 of the Constitution of Ukraine (1996) guarantees everyone the right to
health care, medical assistance and medical insurance.

The constitutional guarantee realizes its development in the Fundamentals of the
Legislation of Ukraine on Health Care (1992), Article 6: “Every citizen of Ukraine
has the right to health care,” Article 8: “The state recognizes the right of every
citizen of Ukraine to health care and ensures its protection,” and Article 25: “The
state ensures the necessary standard of living of the population, in particular, food,
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clothing, housing, medical care and social services that are necessary to maintain

good health.”

Despite the fact that every citizen has the right to receive free medical care in
state and community health care facilities, which includes: emergency medical care;
primary medical care; secondary (specialized) medical care; tertiary (highly special-
ized) medical care; palliative care. However, according to Part 2 of Article 8 of the
Fundamentals of the Legislation of Ukraine on Health Care (1992), free secondary,
tertiary, and palliative medical care is provided only according to medical indicators
and in the order established by the central executive body that shapes the state policy
in the field of health care.

Article 283 of the Civil Code of Ukraine (2003) defines the right to health care
as a personal non-property right of a person, which ensures the systematic activity
of state and other organizations, as provided for by the Constitution of Ukraine and
the country’s laws. The content of this right is disclosed in Article 284 of the Civil
Code of Ukraine (2003) and includes the right to provide qualified medical care, the
right to choose and change a doctor, to choose treatment methods in accordance
with the doctor’s recommendations, as well as the right to refuse treatment.

According to the Fundamentals of the Legislation of Ukraine on Health Care
(1992), every citizen of Ukraine has the right to health care, which provides for:

a) standard of living, including food, clothing, housing, medical care and social
services and provision that is necessary for maintaining human health;

b) safe environment for living and health;

¢) sanitary-epidemic safety of the territory and the place of residence;

d) safe and healthy conditions of work, education, living and recreation;

e) quality medical care, including the free choice of a doctor, the choice of treatment
methods in accordance with the doctor’s recommendations and the choice of
health care institution;

f) reliable and timely information about the state of one’s health and the health of
the population, taking into account the existing and possible risk factors and
their degree (Article 6).

The appropriate definition of health care is given in Article 3 of the Fundamen-
tals of the Legislation of Ukraine on Health Care (1992) and constitutes a system of
measures aimed at maintaining and restoring physiological and psychological func-
tions, optimal working capacity and social activity of a person for the maximum
biologically possible individual duration of their life. These measures are carried out
by state authorities and local self-government bodies, their officials, health care in-
stitutions; natural persons-entrepreneurs who are registered in accordance with the
procedure established by law and have a license to carry out economic activities in
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the field of medical practice; pharmacists, medical specialists, rehabilitators, public
associations and citizens.

Scientists give similar definitions of health care. For example, Alyona Semenova,
having analyzed the terms “rights protection” and “subjective rights protection,”
came to the conclusion that health protection should be considered as the activities
of state authorities, local self-government bodies, their officials, health care institu-
tions, health care professionals and pharmacists, as well as citizens, aimed at im-
plementing political, legal, socio-economic, organizational-technical, scientific, cul-
tural, medical, curative-prophylactic, sanitary-hygienic and other measures aimed
at preserving and strengthening physical and mental health of each person, main-
taining their ability to work, offering a long and active life, as well as preventing the
factors that negatively affect health (Semenova, 2014).

Health care should be based on principles whose implementation depends on
specific socio-economic conditions in different states and regions. ECOSOC calls
them elements of the right to health and emphasizes that they are exemplary (a non-
exhaustive catalog) and that each state can develop them.

First of all, a health care system must be available (Availability). Although the num-
ber of health care facilities and medical services and programs may vary depending on
the state’s level of development, at least the basic components of health must be avail-
able: safe and high-quality drinking water, appropriate sanitary and hygienic facilities,
hospitals, clinics and other health-related facilities, qualified medical personnel who
receive domestically competitive salaries, and basic medications available.

In addition, the health care system must be accessible (Accessibility). First of
all, it should include physical accessibility for everyone, taking into account par-
ticularly vulnerable sections of the population (ethnic minorities and indigenous
people, women, children, adolescents, the elderly, the disabled and people with
HIV/AIDS). Health care facilities, as well as drinking water and food, should be
territorially accessible, adapted for people with reduced mobility, have a convenient
work schedule, etc.

Accessibility also means non-discrimination. Health care facilities must be
rendered accessible by law and, in fact, without discrimination on any prohibited
grounds. Equally important is economic accessibility, which means that health care
facilities, goods and services are intended for all. Payment of health care services, as
well as those related to the main factors of health, should be based on the principle
of equity, ensuring that these services, whether private or public, are universally
accessible, including socially vulnerable groups. Article 6 (clause “i”) of the Fun-
damentals of the Legislation of Ukraine on Health Care indicates that the right to
health care provides legal protection against any illegal forms of discrimination re-
lated to health.
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Finally, the principle of accessibility implies the availability of information, which
means the ability to search, receive and communicate information and ideas related
to health issues, provided that the confidentiality of health data is ensured.

The health care system must ensure acceptability (Acceptability). All health care
institutions, goods and services that health care provide must comply with the re-
quirements of medical ethics and other ethical (cultural) norms of society, be sensi-
tive and attentive to human needs.

An equally important element is the quality requirement (Quality). In addition to
the fact that health care facilities, goods and services must be ethically (culturally)
acceptable, they must also be scientifically, medically appropriate and high-quality,
which includes the requirement for qualified medical personnel, scientifically ap-
proved high-quality drugs and hospital equipment, safe drinking water and proper
sanitary conditions.

In Ukraine, the managing staff of medical institutions are responsible for the
quality of medical care, and at the government level, this falls into the responsibili-
ties of state executive bodies, through licensing, accreditation, attestations of medi-
cal personnel, as well as through the activities of clinical expert commissions and
medical councils. The main body in the system of central executive bodies is the
Ministry of Health of Ukraine, which ensures the formation and implementation of
state policy in the field of health care, protection of the population from infectious
diseases, combating HIV/AIDS and other socially dangerous diseases, prevention of
non-infectious diseases, etc.

For the proper implementation of the personal non-property right to health, the
state guarantees the creation of an extensive network of health care institutions; or-
ganization and implementation of a system of state and public measures to protect
and improve health; providing all citizens with a guaranteed level of medical and
sanitary care in the scope established by the Cabinet of Ministers of Ukraine; im-
plementation of state and public control and supervision in the field of health care;
organization of the state system of collection, processing and analysis of social, en-
vironmental and special medical information for statistics; establishment of respon-
sibility for violation of the rights and legitimate interests of citizens in the field of
health care.

A certain guarantee of health care is provided by Article 5 of the Fundamen-
tals of the Legislation of Ukraine on Health Care (1992), according to which state,
public or other bodies, enterprises, institutions, organizations, officials and citizens
are obliged to ensure the priority of health care in their own actions, not to harm
the health of the population and individuals, within one’s competences to provide
assistance to the sick, persons with disabilities and victims of accidents, to assist em-
ployees of health care bodies and institutions in their activities, as well as to perform
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other duties stipulated by the legislation on health care. In the event of a violation
of the legal rights and interests of citizens in the field of health care, relevant state,
public or other bodies, enterprises, institutions and organizations, their officials and
citizens are obliged to take measures to restore the violated rights to protect legal
interests and compensate for the damages caused.

It is essential that health care in Ukraine is ensured by the systematic activities
of state and other organizations, as provided for by the Constitution of Ukraine
and the country’s laws. In particular, the basis of state health care policy is formed by
the Verkhovna Rada of Ukraine by consolidating the constitutional and legislative
foundations of health care, defining its purpose, main tasks, directions, principles
and priorities, establishing norms and volumes of budget funding, creating a system
of appropriate credit and financial, tax, customs and other regulators, approval of
the list of comprehensive and targeted national health care programs.

An important role in ensuring the state health care policy is played by the Presi-
dent of Ukraine, who is the guarantor of citizens’ rights to health care, ensures the
implementation of health care legislation through the system of state executive bod-
ies, implements the state health care policy and carries out other powers provided for
by the Constitution of Ukraine.

State health care policy is based on state executive bodies. Thus, in particular,
in accordance with Part 2 of Article 49 of the Constitution of Ukraine (1996), in
order to provide health care, relevant socio-economic, medical-sanitary and health-
preventive programs are financed by the state. These comprehensive and targeted
programs at the state level are developed and implemented by the Cabinet of Min-
isters of Ukraine.

Ministries, departments and other central bodies of the state executive power are
also given certain competences in the field of health care. The Ministry of Health
is the specially authorized central body of the state executive power in the field of
health care. The National Health Service of Ukraine is the central body of execu-
tive power that implements state policy in the field of state financial guarantees of
medical care for the population. For example, from 1 April 2019, the National Health
Service of Ukraine administers the “Affordable Medicine” drug reimbursement pro-
gram and directly reimburses pharmacies for the cost of drugs issued to patients
based on electronic prescriptions. The “Affordable Medicines” program reduces the
financial burden on patients and increases the availability of medicines.

Within the limits of the powers provided by the law, state policy is also imple-
mented by local authorities and local self-government bodies. For example, the city
of Kyiv has approved the municipal target program “Health of Kyivans” for 2020-
2022, which is already in effect (2019).
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Health protection of the population is directly provided by sanitary-prophylactic,
medical-preventive, physical exercise-rehabilitation, sanatorium-resort, pharmacy;,
scientific-medical and other health care institutions. The procedure for the estab-
lishment and operation of health care facilities is determined by the current legisla-
tion. In addition to the extensive network of health care institutions, the state sup-
ports and encourages individual entrepreneurial activity in the field of health care.

As integral components of the right to health care, the law Fundamentals of the
Legislation of Ukraine on Health Care list, in Article 6:

The standard of living, including food, clothing, housing, medical care and social care
and provision, which is necessary for maintenance of human health; natural envi-
ronment safe for living and health; sanitary-epidemic well-being of the territory and
place of residence; safe and healthy conditions for work, study, living and recreation;
qualified medical and rehabilitation assistance, availability of free choice of doctors
and rehabilitators, choice of treatment and rehabilitation methods in accordance with
their recommendations, choice of health care facility; reliable and timely information
about the state of one’s health and the health of the population, taking into account
existing and possible risk factors and their degree; informing about available medical
and rehabilitation services using telemedicine and telerehabilitation, as well as a num-
ber of rights regarding public participation in the field of health care and others.

Part 2 of Article 12 of the International Covenant on Economic, Social and Cul-
tural Rights (1973) states that in order to achieve the highest standard of health,
states participating in this Covenant must take certain measures. The minimum
requirements are:

a) theensuring of the reduction of stillbirths and infant mortality, and of the healthy
development of the child;

b) the improvement of all aspects of environmental hygiene and occupational hy-
giene in industry;

¢) the prevention and treatment of epidemic, endemic, occupational and other dis-
eases and combating them;

d) the creation of conditions that would provide everyone with medical assistance
and medical care in case of illness.

Therefore, both the international act and the Ukrainian legislation consider the
right to medical care and the right to a safe environment as part of the right to
health care.

The field of health care, in particular in terms of providing medical care, is at
a stage of transformation, and medical reform requires the improvement of legisla-
tion and practical advice from international practices. Each patient during any med-
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ical intervention must be guaranteed the quality and safety of the provided medical
care and the prevention of unjustified risk to life and health.

It is worth noting that the domestic legal framework contains provisions regu-
lating the rights of citizens in the field of medical assistance. At the same time, the
Concept of Renewal of the Central Committee of Ukraine (2020), which was pre-
sented to the Verkhovna Rada of Ukraine by Ruslan Stefanchuk (YURLIGA, 2001),
proposes to change approaches to the legal regulation of personal non-property
rights, in particular by “consolidation” of personal non-property rights (§ 2.5.) In
particular, the authors of the concept, considering the personal non-property rights
that ensure the physiological (natural) existence of a natural person, propose to
highlight those personal non-property rights that ensure the physiological (natu-
ral) existence of a natural person: the right to life; the right to health; reproductive
rights; the right to freedom (freedom of natural existence); the right to personal in-
tegrity; the right to personal security; the right to personal dignity.

Therefore, the authors of the concept deleted the right to medical care from this
list and added the right to health, eliminating the right to health care.

1.3. The Right to Medical Assistance as Part of the Right to Health Care

The disclosure of the concept of the “right to medical care” should begin with the
definition of medical care and its features.

In Article 3 of the Fundamentals of the Legislation of Ukraine on Health Care
(1992), “medical assistance” is defined as: “Activities of professionally trained health
professionals aimed at prevention, diagnosis, treatment and rehabilitation in con-
nection with diseases, injuries, poisonings and pathological conditions, as well as in
connection with pregnancy and childbirth.”

The Constitutional Court of Ukraine (1998), recognizing as unconstitutional the
Resolution No. 1138 of the Cabinet of Ministers of Ukraine “On approval of the list
of paid services provided in state health care institutions and higher medical institu-
tions of education” dated 17 September 1996, interprets the concepts of “medical as-
sistance” and “medical service” and concludes that the term “medical assistance” is
widely used in the national legislation of Ukraine; its definition is found in the docu-
ments of the World Health Organization, medical universities and academies. There
is no comprehensive legal definition of this concept in the laws of Ukraine, therefore
it requires normative regulation, which goes beyond the competences of the Consti-
tutional Court of Ukraine.

Article 3 of the Fundamentals of the Legislation of Ukraine on Health Care
(1992) defines “medical assistance” as the activity of professionally trained health



Chapter 1. Personal Non-Property Rights to Life, Health and Medical Care... 3

care professionals aimed at prevention, diagnosis, treatment and rehabilitation in
connection with diseases, injuries, poisoning and pathological conditions, as well as
in connection with pregnancy and childbirth.

As Iryna Sinyuta (2010) notes, “According to the definition of the World Health
Organization, medical care is the prevention, treatment and management of disease,
as well as the preservation of physical and mental health of a person through the
provision of appropriate services by health care professionals and other healthcare
specialists” (p. 259).

The Medical Care and Sickness Benefits Convention of the International La-
bor Organization of 1969 (No. 130) provides for the definition of the concept of
“medical assistance™
a) general medical care, including home care;

b) assistance provided by specialists within hospital facilities to patients, or assis-
tance by specialists that can be provided outside the hospital;

¢) supplying necessary medications according to the prescription issued by a doctor
or other qualified specialist;

d) hospitalization, if necessary;

e) dental care;

f) medical rehabilitation, including repair and replacement of prosthetic or ortho-

pedic devices (Article 13).

The Declaration on the Promotion of Patients’ Rights in Europe (1994) in Chapter
5 “Care and Treatment” enshrines the right of a person to receive medical care in ac-
cordance with their state of health, including preventive care (in Senyuta, 2008, p. 277).

Some scientists define medical care as any measures aimed at health protection,
preservation of human life and prevention of diseases, which are carried out by em-
ployees of medical and preventive institutions of any form of ownership or by health
care professionals engaged in private practice (Gladun, 2014, p. 210).

The definition of the concept of medical care is also the subject of other studies.
Thus, according to R. Stefanchuk, the concepts of “medical assistance” and “medi-
cal service” are close in meaning, but not identical. The similarity is due to the fact
that both concepts are types of medical activity and aim to have a positive effect
on the health of an individual. At the same time, the difference between them lies
in whether a certain medical activity is aimed at eliminating an imminent danger to
the life and health of a physical person, or at achieving different goals (2008).

The content of the right to medical assistance is contained in Article 284 of the
Civil Code of Ukraine and includes the right to provide qualified medical assistance,
the right to choose and change doctors, to choose treatment methods in accordance
with their recommendations, as well as the right to refuse treatment. Scientists note
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that the right to medical care as a personal non-property right of the patient in-
cludes: rights related to the provision of medical care, rights related to the informed
consent of the patient, rights ensuring medical confidentiality (R. Stefanchuk, 2007).

In view of the above, it is easy to notice some discrepancies. For example, the Fun-
damentals of the Legislation of Ukraine on Health Care (1992) reveal the concept of
“medical care” more broadly, detailing the cases when a person has the right to re-
ceive medical care (poisoning, pathological conditions, pregnancy and childbirth),
while the definition provided by the World Health Organization health specifies
that the provision of medical assistance is aimed not only at improving the physical
condition of a person, but also the mental one, which is correlated with the content
of the right to medical assistance and defined in the Civil Code of Ukraine.

Common to all definitions is the indication that medical care is provided by spe-
cial entities. Also, the Fundamentals of the Legislation of Ukraine on Health Care
(1992) indicate the possibility of providing medical care by “medical workers” while
the definition of the World Health Organization allows the possibility of provid-
ing medical care by “other health care specialists.” Drawing a parallel between the
national definition of the professions of health care workers—"medical workers” as
specified in the definition of the World Health Organization belong to the profes-
sional group of “Professionals”—including doctors of various fields and pharma-
cists. “Other health care professionals” are midwives, laboratory assistants, instruc-
tors, nurses, etc., who belong to the professional group “Specialists” (Handbook of
qualification characteristics of workers’ professions Issue 78 Health care, 2002).

Obviously, the most successful definition is: medical care is the activity of entities
providing medical services to the population, aimed at prevention, diagnosis, treat-
ment and rehabilitation of a person in order to preserve their physical and mental
health through the provision of appropriate medical services.

The definition of the concept of a person’s right to medical care is not established in
the national legislation of Ukraine, therefore, on the basis of international legislation
and doctrines, we offer the following definition of this concept. The right to medical
assistance is the ability of every person to demand from the subjects providing medi-
cal services to the population to take a set of measures aimed at prevention, diagnosis,
treatment and rehabilitation of the physical and mental state of their health.

The right to medical care as a personal non-property right of the patient in-
cludes: the rights related to the provision of medical care; the rights related to the
patient’s informed consent; the rights ensuring medical confidentiality. Therefore,
the right to medical assistance has certain components that define its essence and
together contribute to the protection of the highest attainable level of human health.
The protection of human dignity is important during the provision of medical care,
so it is a defining right in the field of health care. The Declaration of Lisbon on the
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Rights of the Patient (1981) states that “The patient’s dignity and right to privacy
shall be respected at all times in medical care and teaching, as shall his/her culture
and values” (Principle 10.a). The Universal Declaration on Bioethics and Human
Rights (2005) provides in Article 3 that human dignity, human rights and funda-
mental freedoms must be fully respected (Article 3.1), and Article 10 states that “the
fundamental equality of all human beings in dignity and rights is to be respected so
that they are treated justly and equitably” (Article 10).

The Convention on Human Rights and Biomedicine (1997) outlines the right to
the protection of human dignity as its goal, stating that the “Parties to this Conven-
tion shall protect the dignity and identity of all human beings and guarantee every-
one, without discrimination, respect for their integrity and other rights and funda-
mental freedoms with regard to the application of biology and medicine” (Article 1).

Ukrainian legislation enshrines the right to respect for human dignity in the
Constitution of Ukraine (1996) and the Civil Code of Ukraine (2003). Thus, the Con-
stitution of Ukraine (1996) raised the issue of medical coercion and the need for free
consent: “no one shall be subjected to torture, cruel, inhuman or degrading treat-
ment or punishment. No person shall be subjected to medical, scientific or other
experiments without their free consent” (Article 28).

As arule, the European Court of Human Rights considers violations of the right
to human dignity in the context of violations of Article 3 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (European Convention on
Human Rights) (1950). So, in the case of Nevmerzhitsky v. Ukraine (2005), the Court
“found that the lack of adequate medical treatment of Mr. Nevmerzhitsky amounted
to a degrading treatment in violation of Article 3 of the Convention” (Nevmerzhit-
sky v. Ukraine, 2005, § 106).

Exercising the rights of a person who is a patient should be done without dis-
crimination. The Universal Declaration on Bioethics and Human Rights (2005)
states that “No individual or group should be discriminated against or stigmatized
on any grounds, in violation of human dignity, human rights and fundamental free-
doms (Article 11). Likewise, in the Declaration of Lisbon on the Rights of the Pa-
tient (1981), everyone has the right to appropriate health care without discrimination
(Principle 1). At the same time, the Convention on Human Rights and Biomedicine
(1997) and the European Charter of Patients’ Rights (2002) specify which restric-
tions are considered discriminatory. In the Convention, any form of discrimination
against a person based on his or her genetic heredity is prohibited (Convention on
Human Rights and Biomedicine, 1997, Article 11), in the Charter, medical services
must be available to all without any discrimination regarding financial situation,
place of residence, type of illness or time of access to services (European Charter of
Patients’ Rights, 2002, Article 2).
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National legislation establishes that every citizen of Ukraine has the right
to health care, which is provided by means of legal protection against any illegal
forms of discrimination related to health status (Fundamentals of the Legislation of
Ukraine on Health Care, 1992, Article 6.1).

However, this norm needs clarification. In order to bring national legislation to
international standards, it is necessary to expand the content of such a norm, indi-
cating that receiving medical assistance is carried out regardless of other discrimi-
natory features: financial situation, place of residence, the period in which a person
applied for assistance, etc.

The priority of the patient’s rights in the Universal Declaration on Bioethics
and Human Rights (2005) and the Convention on Human Rights and Biomedicine
(1997) was formulated identically—the interests and well-being of a person should
take precedence over the interests of science or the society (Universal Declaration
on Bioethics and Human Rights, 2005, Article 3; Convention on Human Rights and
Biomedicine, 1997, Article 2). The Declaration of Lisbon on the Rights of the Patient
(1981) provides that the treatment of any patient takes place only in the interests of
their health (Preamble).

After analyzing the current domestic legislation, I could not find a clear confir-
mation of this right. However, the draft Law of Ukraine on the Protection of Pa-
tients’ Rights (2007) stipulates that medical professionals are obliged to act in the in-
terests of the patient at any time, taking into account the principle of the precedence
of the interests and well-being of an individual over the interests of the society or
science (Article 28).

Since human rights are the most valuable benefit, it is necessary to supplement
the current medical legislation of Ukraine with a provision that obliges medical pro-
fessionals to act to improve the human condition and save lives, without discrimina-
tion and possible abuse. At the same time, the interests of society cannot prevail over
the interests of the individual in the activities of medical professionals.

Violation of this right is discussed, in particular, in the case of Glass v. the United
Kingdom (2004), where a mother whose son was given morphine by doctors who
deemed it necessary to alleviate the suffering of a terminally ill patient complained
that “the decisions to administer diamorphine to the first applicant against the sec-
ond applicant’s wishes and to place a DNR notice in his notes without the second ap-
plicant’s knowledge interfered with the first applicant’s right to physical and moral
integrity” (§ 61).

No less important is the availability of medical services. The Universal Declara-
tion on Bioethics and Human Rights (2005) in Article 14 enshrines the principle of
social responsibility in the field of health care. Progress in science and technology
should contribute to “access to quality health care and essential medicines, espe-
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cially for the health of women and children, because health is essential to life itself
and must be considered to be a social and human good” (Article 14.a).

The Convention on Human Rights and Biomedicine (1997) obliges its parties,
taking into account medical needs and available resources, to take “appropriate
measures with a view to providing, within their jurisdiction, equitable access to
health care of appropriate quality” (Article 3).

The European Charter of Patients’ Rights (2002) states in Article 8 that the right
to compliance with quality standards is expressed in the fact that every person has
the right to access high-quality medical services under conditions of compliance
with quality standards of treatment.

The analysis of the domestic legislation shows that the right to accessibility
is provided for by the Constitution of Ukraine (1996): “Everyone has the right to
health care, medical care and medical insurance” (Part 1 of Article 49) and “The
state creates conditions for effective medical care accessible for all citizens” (Part 3
of Article 49).

Therefore, it is worth noting that the national legislation describes the right to
accessibility rather broadly, but does not specity the scope in which it should be
extended, and therefore it is necessary to establish the principle of accessibility for
necessary medicines and services for all segments of the population.

Regarding the quality of health care provision, the Declaration of Lisbon on the
Rights of the Patient (1981) provides for the right to high-quality health care: “qual-
ity assurance must always be part of health care.” Doctors must take responsibility,
act as guardians of the quality of medical care (Article 1.d).

The European Charter of Patients’ Rights (2002) states that “Each individual has
the right of access to high quality health services on the basis of the specification
and observance of precise standards” and further indicates that the right to quality
health care requires the health care institutions and professional to provide an ap-
propriate level of services, comfort and human relations (Part 2 (8)).

The other above-mentioned documents do not contain this provision, but men-
tion the need for efficiency of the provision of medical services, which can be con-
sidered as the equivalent of quality services.

In Ukraine, in accordance with the Fundamentals of the Legislation of Ukraine
on Health Care (1992), the quality of medical care is ensured by a system of standards
and control. The procedure for monitoring the quality of medical care was approved
by the Order of the Ministry of Health of Ukraine on the Procedure for Monitoring
the Quality of Medical Care (2012). It defines the concept of high-quality medical
care and the fact that the Procedure was developed for the purpose of implementing
and organizing work on the quality management of medical care, its focus on ensur-
ing that patients receive medical care of appropriate quality (Item 1).
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Therefore, it can be stated that in Ukraine, the principle of the quality of medical
care is clearly declared, since the quality of medical care is controlled by the man-
agement of the relevant medical institutions and, at the government level, by state
bodies of executive power, through licensing, accreditation, attestations of medical
personnel, etc.

The right to freedom of choice (individual autonomy, self-determination), ac-
cording to the Declaration of Lisbon on the Rights of the Patient (1981, Principle 3)
and the European Charter of Patients’ Rights (2002, Part 2 (5)), implies that the pa-
tient has the right to make independent decisions about himself/herself. The doctor
must inform the patient about the consequences of his/her decision, and each person
has the right to freely choose different treatments, procedures and doctors based on
adequate information. The patient has the right to choose the method of diagnosis
and treatment, to choose which doctor or hospital to contact.

The national legislation of Ukraine enshrines the right to freedom of choice in
the Fundamentals of the Legislation of Ukraine on Health Care (1992, Article 38),
where every patient who has reached the age of fourteen and applied for medical as-
sistance has the right to freely choose a doctor if the latter can offer his/her services
and a choice of treatments according to his/her recommendations. Every patient has
the right, where justified by his/her condition, to choose any health care institution
that offers appropriate treatment.

The Civil Code of Ukraine (2003) ensures the right of an individual to receive
medical care on the basis of free choice. Therefore, “a natural person who has
reached the age of 14 and applied for medical assistance has the right to choose
a doctor and choose treatment methods in accordance with his/her recommenda-
tions” (Article 284).

The mechanism for realizing the right of a person (patient) to freely choose or
change a doctor who will provide primary medical care (family doctor, district ther-
apist or pediatrician) is defined in the Procedure for choosing a doctor who will
provide this care and the declaration form on the choice of a doctor who will provide
primary medical care, approved by the order of the Ministry of Health of Ukraine
of 2018. The Procedure for choosing a doctor provides that the patient (or his legal
representative) has the right to choose a doctor who provides primary medical care,
regardless of the registered place of residence of such a patient (Part 2 Clause 1).
Also, the latter has the right to change the doctor (Part 2 Clause 5).

This right is important for the patients, as it gives them the opportunity to be
treated by a specialist chosen and trusted by the patient or in an institution that of-
fers modern and effective equipment, diagnostic methods and the most qualified
medical personnel.
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In the case of Tysigc v. Poland (2007), the applicant complained about the restric-
tion of the rights to medical abortion and significant harm to the mother’s health
after the birth of the child. Doctors’ refusal to perform an abortion put the ap-
plicant’s health at risk, which meant a violation of her privacy rights. Taking into
account the particular circumstances of the case and the nature of the decisions
taken, it is necessary to establish whether the applicant was involved in the decision-
-making process considered to the extent that would ensure the necessary protection
of her interests.

“The right to self-determination, as defined by the Lisbon Declaration on the
Rights of Patients (1981, Principle 3), cannot be realized without proper informa-
tion.” Information is a component of the right to informed consent and the right
to information, as one cannot make a conscious choice without being properly in-
formed about all aspects of the healthcare process.

The right to information is closely related to the right to informed consent, there-
fore Principle 7 of the Lisbon Declaration on the Rights of Patients (1981) and Arti-
cle 10 of the Convention on Human Rights and Biomedicine (1997) enshrine the pa-
tient’s right to receive information about his/her state of health, get acquainted with
medical records, in particular with medical facts concerning her/his condition, to
choose whom to inform. However, the European Charter of Patients’” Rights (2002)
in Article 3 also provides for the right to information about health services and their
use, in particular scientific research and available technological innovations. Arti-
cle 7 includes the obligation of doctors to devote enough time to their patients, even
to allocate time dedicated to providing information.

In the national legislation of Ukraine, the patient’s right to receive information
about his/her state of health is regulated by Article 285 of the Civil Code of Ukraine
(2003) and Article 39 of the Fundamentals of the Legislation of Ukraine on Health
Care (1992). A patient who has reached the age of majority has the right to receive
reliable and complete information about his/her state of health, in particular, to fa-
miliarize himself/herself with relevant medical documents related to his health.

It is worth emphasizing that the legislator enshrines the right to receive informa-
tion from the moment of reaching the age of majority, and the right to give consent
to treatment and choose a doctor from the age of 14. The following question arises:
how should a minor exercise the right to medical assistance without the possibility
of obtaining the necessary information about his/her health? There should be a cor-
responding change in the legislation on this issue, since inadequate awareness of
a minor patient will prevent him/her from making a conscious choice and properly
exercising the right to freedom of choice (individual autonomy).

The issue of obtaining necessary information by the patient was highlighted in
Roche v. United Kingdom (2005). The applicant, a military serviceman, complained
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about inadequate access to information regarding the tests in which he participated
at a military institution. The military institution conducted research on the effects
of chemical weapons on the British armed forces, including tests using gas on hu-
mans and animals. The Court found that the lack of an effective and accessible pro-
cedure for access to medical records in the British Army constituted a breach of the
right to information from the perspective of the right to privacy.

Court considers that the State has not fulfilled the positive obligation to provide an
effective and accessible procedure enabling the applicant to have access to all relevant
and appropriate information that would allow him to assess any risk to which he had
been exposed during his participation in the tests.... In conclusion, there has been
a violation of Article 8 of the Convention (ECHR, §$ 167, 169).

Consent for any medical intervention is a condition for the legality of these meas-
ures, therefore, both international and national acts of Ukraine give importance to
the patient’s informed consent. Informed consent is a voluntary and informed deci-
sion that protects the patient’s right to participate in the process of providing medi-
cal care, assigning certain duties of health care professionals. The right to informed
consent is an integral part of the set of rights to medical care.

In the Universal Declaration on Bioethics and Human Rights (2005), Article 6.1,
it is declared that any medical intervention with a preventive, diagnostic or thera-
peutic purpose should be carried out only with the prior, free and informed consent
of the person concerned, based on adequate information. This agreement may be ex-
pressed and revoked by the applicable person at any time and for any reason without
adverse consequences or damages.

The Declaration of Lisbon on the Rights of the Patient (1981) states in Princi-
ple 3 that a mentally healthy adult patient has the right not to consent to any diag-
nostic procedure or therapy. At the same time, the declaration emphasizes that in
order to provide such consent/disagreement, the patient has the right to the infor-
mation necessary to make his/her decisions, and must also clearly understand the
purpose of any test or treatment, what the results mean, and what the consequences
of refusal are.

Among the fourteen right of patients, the European Charter of Patients’ Rights
(2002) defines the fourth one, as the “Right to Consent” and declares the duty of
medical professionals and specialists to provide the patient with all information
about the treatment, including the associated risks and discomforts, side effects and
alternatives. Such information must be provided in advance (at least 24 hours in
advance).

Regarding the national legislation of Ukraine, the Constitution of Ukraine (1996)
guarantees that no person can be subjected to medical, scientific or other experi-
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ments without his/her free consent (Part 3 of Article 28), and also guarantees that
every person has the right to personal integrity (Part 1 of Article 29).

Parts 3, 4, 5 of Article 284 of the Civil Code of Ukraine stipulate that the provi-
sion of medical assistance to an individual who has reached the age of 14 is carried
out with his consent. An adult with legal capacity, who is aware of the importance
of his actions and can control them, has the right to refuse treatment. In urgent
cases, in the presence of a real threat to the life of an individual, medical assistance
is provided without the consent of the individual or his parents (adoptive parents),
guardian, custodian.

The Fundamentals of the Legislation of Ukraine on Health Care (1992) also indi-
cate that the patient’s informed consent, in accordance with Article 39 of this law, is
necessary for the use of methods of diagnosis, prevention and treatment.

Thus, the issue of the patient’s free and informed consent or refusal of treatment
is properly enshrined in the normative legal acts of Ukraine and they fully corre-
spond to international practices, which is a positive point.

In this context, it is worth paying attention to one of the decisions of the Euro-
pean Court of Human Rights, namely the decision in the case of Arskaya v. Ukraine
(2014), where the European Court of Human Rights notes:

The freedom to accept or refuse specific medical treatment is vital to the principles
of self-determination and personal autonomy (see Jehovah’s Witnesses of Moscow
v. Russia, no. 302/02, § 136, 10 June 2010). In the sphere of medical treatment, the
refusal to accept a particular treatment might, inevitably, lead to a fatal outcome, yet
the imposition of medical treatment without the consent of a mentally competent
adult patient would interfere with a person’s physical integrity in a manner capable of
engaging the rights protected under Article 8 § 1 of the Convention (see Pretty v. the
United Kingdom, no. 2346/02, § 63, ECHR 2002-I1T). However, Article 2 of the Con-
vention enshrines the principle of sanctity of life, which is especially evident in the
case of a doctor, who exercises his or her skills to save lives and should act in the best
interests of his or her patients. The Court has therefore held that this Article obliges
the national authorities to prevent an individual from taking his or her own life if the
decision has not been taken freely and with full understanding of what is involved
(see Haas v. Switzerland, no. 31322/07, § 54, ECHR 2011). It follows that one of the
central issues in determining the validity of a refusal to undergo medical treatment
by a patient is the issue of his or her decision-making capacity (§ 69).

It is clearly demonstrated here that legal relations in the field of medical care arise
on the basis of the patient’s consent (free expression of will), which must always be
taken into account.
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Regarding persons who are unable to give informed consent, the Universal Dec-
laration of Bioethics and Human Rights (2005) states in Article 7 that they should be
afforded special protection. Therefore, permission to conduct research and medical
practice should be obtained taking into account the interests of a certain person and
in accordance with domestic legislation. However, it is necessary to involve the pa-
tient as much as possible in the consent/refusal decision-making process.

The Declaration of Lisbon on the Rights of the Patient (1981) also indicates the
peculiar nature of the decision-making process in the case of the unconscious pa-
tient (Principle 4), which eliminates his/her ability to give informed consent. In the
event that the patient is unconscious, or due to other circumstances cannot inform
about the choice, it is necessary to obtain informed consent from the legal represent-
ative, and in his/her absence, take into account the patient’s previous statements or
convictions. In the case of an incapacitated or minor patient (Principle 5), the con-
sent of his/her legal representative must be obtained. However, the patient should
participate as much as possible in the decision-making process.

The Convention on Human Rights and Biomedicine (1997) contains a special
provision on protection that defines the possibility of protection of persons who
cannot give consent (Article 6). Intervention with regard to these persons may be
carried out on the condition that it will have a direct benefit for this person, and
with the permission of his/her representative or authority, or a person or institution
defined by law. In view of this, it will be decisive that the opinion of the person will
be taken into account, the importance of which increases in proportion to the age
and degree of maturity of this person, or their capacity to participate in the decision-
making process.

Article 7 of the Convention on Human Rights and Biomedicine (1997), defining
the issue of protection of persons with mental disorders, indicates that a person with
a serious mental disorder can receive treatment without his/her permission only if
without such treatment his/her health could be seriously damaged, subject to com-
pliance with statutory protection requirements, including supervision, control and
appeals procedures. The Convention, as an exception, allows medically necessary
intervention in the presence of an emergency situation without consent, but it must
be carried out for the benefit of the health of the person concerned.

Similarly, the European Charter of Patients’ Rights (2002) states that the patient
should be involved as much as possible in the decision-making process concerning
his/her health. (Section 2(4), Right to Consent).

As for Ukrainian legislation, Article 43 of the Fundamentals of the Legislation
of Ukraine on Health Care (1992) indicates that consent to medical intervention
for a patient under the age of 14 (minor patient), as well as a patient recognized as
incapacitated in accordance with the procedure established by law, is given by his/
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her legal representative. The consent of the patient or his/her legal representative for
medical intervention is not required only if there are signs of a direct threat to the
patient’s life, provided that it is impossible to obtain consent for such intervention
from the patient or his/her legal representatives for objective reasons.

It is also worth paying special attention to the observance of the right to informed
consent among persons with disabilities and persons suffering from mental illness—
these are two categories of persons whose rights are often violated. Thus, in the case
of H.L. v. the United Kingdom (2004), The European Court of Human Rights found
that the applicant diagnosed with autism admitted to hospital as an “informal pa-
tient” between 22 July and 29 October 1997 was deprived of his liberty within the
meaning of Article 5. The Court held that the hospital did not follow a formal patient
registration procedure, as a result of which the hospital’s medical staff “assumed full
control of the liberty and treatment of a vulnerable individual solely on the basis of
their own clinical assessments.” The Court noted that the “absence of procedural
safeguards failed to protect against arbitrary deprivations of liberty” and therefore
the Court found a violation of Clause 1 of Article 5 of the Convention.

A separate element of the right to consent is the right to refuse (non-consent).
A patient who has acquired full civil capacity and is aware of the importance of
his/her actions and can control them, has the right to refuse treatment. If the re-
fusal is submitted by the legal representative of the patient and it may have serious
consequences for the patient, the doctor must notify the guardianship and custody
authorities.

It is worth noting that the national legislator does not provide for unconscious pa-
tients, which also eliminates their ability to give consent or refusal to receive medical
assistance. However, this consent can be given by the legal representatives of the pa-
tient, or in some cases medical assistance is provided without the consent. Therefore,
it is impossible to clearly define when this consent is mandatory, which leads to legal
uncertainty. In this part, the national legislation of Ukraine needs improvement.

In the case of M.A.K. and RK. v. the United Kingdom (European Court of
Human Rights, 2010), the applicants complained about a medical examination
of a nine-year-old girl without her parents’ consent. Taking into account the fact
that the national legislation and the practice of its application clearly required ob-
taining the consent of parents or persons who performed parental duties for the im-
plementation of any medical intervention, the European Court of Human Rights did
not find any justification for the decision to perform a blood test and take pictures
of a nine-year-old girl, against the clearly expressed will of both her parents, while
she was alone in the hospital, and confirmed that there was a violation of Art. 8 of
the Convention (§ 75).
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A similar conclusion regarding the need for parental consent for medical inter-
vention was made by the European Court of Human Rights in the case of Glass
v. United Kingdom (2004), indicating that “the regulatory framework ... prioritises
the requirement of parental consent and, save in emergency situations, requires doc-
tors to seek the intervention of the courts in the event of parental objection” (§ 75).

The applicant complained about forced (without consent) hospitalization and
treatment in a psychiatric institution in the case of “Akopyan v. Ukraine” (2014),
because her long-term detention in a psychiatric hospital was arbitrary and during
the entire period of that stay no effective review of her mental health was carried
out. Her detention in the psychiatric hospital was accompanied by forced treatment,
which caused her severe suffering and damage to her private and family life, due to
the duration of the national proceedings and the lack of an opportunity to effectively
challenge her forced treatment. The European Court of Human Rights came to the
conclusion that the unjustified deprivation of the applicant’s liberty at the time be-
came possible due to the lack of fair and proper means that could provide adequate
legal protection against arbitrariness (§ 75).

The right to privacy and confidentiality is extremely important, since data about
a person’s health are “sensitive data” and the possibility of their distribution must be
clearly established by law.

Most of the analyzed international acts proclaim respect for the privacy of per-
sonal life. The Universal Declaration on Bioethics and Human Rights (2005) states
that the privacy of individuals and the confidentiality of their personal informa-
tion must be respected. Therefore, this information should not be used or disclosed
except for the purpose for which it was collected and consented to (Article 9). Like-
wise, everyone’s right to respect for private life based on information about his/her
health is guaranteed in the Convention on Human Rights and Biomedicine (1997)
(Article 10).

The Declaration of Lisbon on the Rights of the Patient (1981) in Principle 8 states
that information relating to a patient’s health, medical conditions, diagnosis, prog-
nosis or treatment and other private information must be kept confidential even
after death. Descendants may access the information provided that it informs the
descendants of the risks to their health.

The European Charter of Patients’ Rights (2002) in Article 6 specifies in detail
what “medical” information is considered as confidential: personal data, in particu-
lar information about his/her state of health and potential diagnostic or therapeutic
procedures, data obtained during his/her diagnosis, tests, specialist visits and medi-
cal/surgical interventions.

In national legislation, such information falls under the definition of “medi-
cal secrecy” and is protected. The list of protected information is defined in the
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following legal acts: Fundamentals of the Legislation of Ukraine on Health Care
(1992), the Law of Ukraine on Protection of the Population from Infectious Dis-
eases (2000), the Law of Ukraine on Combating the Spread of Diseases Caused by
the Human Immunodeficiency Virus (HIV) and Legal and Social Protection of
People Living with HIV (1991), the Law of Ukraine on the Application of Trans-
plantation of Anatomical Materials to Humans (2018), and the Law of Ukraine on
Psychiatric Care (2000). In general, this is information about diseases, medical ex-
aminations and their results, about the intimate and family aspects of a person’s life,
etc. that became known to health care professionals and other persons in connection
with the performance of their professional or official duties.

In the case of M.S. v. Sweden (1997), The European Court of Human Rights con-
cluded that the applicant’s medical records had been sent from the clinic where she
was being examined to the social services without her permission and knowledge.
The court ruled that the disclosure of medical information does not violate Article 8
and confirmed that the applicant did not “unequivocally” waive her right to respect
for private life regarding medical records in the clinic when filing a claim for com-
pensation. However, the disclosure had a legal basis and was foreseeable because
there was a legitimate purpose (to protect the economic well-being of the country)
and it was necessary in a democratic society and proportionate. Also, the protection
of personal information, and even more so of medical information, is important for
satisfying the human rights to respect for his/her private and family life. Respect
for confidential health information is an important principle not only for protect-
ing patients’ personal lives, but also for maintaining their trust in health services
in general.

The Court reiterates that the protection of personal data, particularly medical data,
is of fundamental importance to a person’s enjoyment of his or her right to respect
for private and family life as guaranteed by Article 8 of the Convention. Respecting
the confidentiality of health data is a vital principle in the legal systems of all the
Contracting Parties to the Convention. It is crucial not only to respect the sense of
privacy of a patient but also to preserve his or her confidence in the medical profes-
sion and in the health services in general (§ 41).

The patient’s rights disclosed in this part of the study are the components of the
right to medical care, which collectively contribute to the protection of the highest
level of human health.
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1.4. The Right to a Safe Environment as a Component of the Right to Health Care

It was said earlier that the right to health care also includes the right to a safe envi-
ronment. The Economic and Social Council of the United Nations, commenting on
Article 12 of the International Covenant on Economic, Social and Cultural Rights
(1973), states:

The improvement of all aspects of environmental and industrial hygiene” (art. 12.2
(b)) comprises, inter alia, preventive measures in respect of occupational accidents
and diseases; the requirement to ensure an adequate supply of safe and potable wa-
ter and basic sanitation; the prevention and reduction of the population’s exposure
to harmful substances such as radiation and harmful chemicals or other detrimen-
tal environmental conditions that directly or indirectly impact upon human health.
Furthermore, industrial hygiene refers to the minimization, so far as is reasonably
practicable, of the causes of health hazards inherent in the working environment. Ar-
ticle 12.2 (b) also embraces adequate housing and safe and hygienic working condi-
tions, an adequate supply of food and proper nutrition, and discourages the abuse of
alcohol, and the use of tobacco, drugs and other harmful substances (General Com-
ment 14, 2000).

These factors belong to the content of the right to a safe environment. A per-
son’s right to an environment safe for living and health demonstrates the legal pos-
sibility to live in an environment that does not harm his/her health and life and is
safe. The content of this right as a subjective civil right includes, firstly, the right to
live (stay) in a favorable environment, safe for human living and health; secondly,
the right to demand from other persons the elimination of any dangers (obstacles)
during the exercise of this right in accordance with the procedure established by
law; thirdly, the right to defense includes the possibility of applying for protection to
relevant state bodies and persons, as well as the possibility of self-defense.

Article 50 of the Constitution of Ukraine (1996) indicates that everyone has the
right to an environment safe for living and health and to compensation for damage
caused by the violation of this right. The content of this personal non-property right
is disclosed in Article 239 of the Civil Code of Ukraine (2003) and includes: the
right to safe environment and information about the state of the natural environ-
ment; the right to consumer products (food and household items) that are safe for
an individual and information about their quality; the right to proper, safe condi-
tions of work, residence, education, etc.; the right to protection and compensation in
case of violation of such rights.

Thus, international acts and the basic law emphasize that the realization of the
right to life depends on a favorable environment. Man, as a biological and social
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being, cannot exist in life-threatening conditions. Also, the human right to a safe
environment includes the right to consumer products that are safe for humans.

According to Articles 3, 14 and 15 of the Law of Ukraine on Protection of Con-
sumer Rights (1991), the consumer has the right to be guaranteed that the products,
under normal conditions of use, storage and transportation, are safe for his/her life,
health and the environment, and shall not cause damage to his/her property. The
consumer also has the right to information on the content of substances harmful
to health, the list of which is determined by law, and warnings on the use of certain
products, if they are required by regulatory acts.

Article 1 of the same law defines product safety as the absence of any risk to the
life, health, property of the consumer and the environment under normal conditions
of use, storage, transportation, manufacturing and disposal of products.

The Law of Ukraine on the General Safety of Non-Food Products (2010) contains
a general requirement that manufacturers are obliged to introduce only safe prod-
ucts on the market (Article 4) and that any product that, under normal or reason-
ably foreseeable conditions, is safe for use, in particular within its service life, and
if the requirements for installation and maintenance have been met, does not pose
any or only minimal risk connected with the use of such a product. Such risks are
considered acceptable and do not pose a threat to the public interest, depending on
the following factors: product characteristics, including its composition, packaging,
installation and maintenance requirements; the product’s impact on other products;
warnings on the product label, instructions for use and destruction and other in-
formation in this regard; warnings regarding the consumption or use of products
by certain categories of the population (children, pregnant women, the elderly, etc.).

According to Clause 7 of Part 1 of Article 1 of the Law of Ukraine on Basic Prin-
ciples and Requirements for the Safety and Quality of Food Products (1997), a safe
food product is one that does not have a harmful effect on human health and is suit-
able for consumption.

Special laws in the field of consumer rights protection indicate that products that
are safe for humans and the environment are products that do not pose a danger to
either humans or the natural environment. Also, the natural environment will be
safe if all product manufacturers comply with the requirements of the law and place
only safe products on the market.

In 2019, in order to improve the state of the natural environment, Ukraine ap-
proved the Basic Principles of the State Environmental Policy of Ukraine for the Pe-
riod until 2030 (2019), where, among other strategic goals and objectives of the na-
tional environmental policy, the following was defined: reducing environmental
risks in order to minimize their impact on ecosystems, socio-economic develop-
ment and population health. The legislator demonstrates an understanding of the
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interdependence of a state of the environment that is safe for human health and the
improvement of the ecological situation with the increase in the general require-
ments for the safety of goods produced in Ukraine.

Therefore, the right to health care is a second-generation human right, which
includes the right to demand from the state a high-quality health care system, the
right to medical care and a safe living environment, as well as the right to protection
and compensation in the case of violation of such rights.

Also, the essence and meaning of the right to health and the right to health care
are different, and the right to health care is a broader category that includes the right
to medical care.

1.5. The Most Recent Human Rights in the Field of Health Care

The development of humanity is unceasing and we see how the fundamental right to
health is realized through a second-generation right, the right to health care, which
in turn correlates with the collective right to safety. In addition, the progress of sci-
ence and technology presented new challenges to man, in particular in the field of
health care, so the emergence of new rights, also called the fourth-generation rights,
became inevitable.

Sandra Boldizhar (2020) includes in this category the right to euthanasia, arti-
ficial insemination, cloning, the use of virtual reality, same-sex marriage, etc., and
proposes to distinguish three stages in the development and formation of the fourth
generation of human rights in the field of health care, namely: stage formation of
the rights system of the fourth generation of human rights in the field of health care
in Ukraine; the stage of constitutional recognition and further consolidation of the
fourth generation of human rights in the field of health care in Ukraine; the latest
stage of the evolution of the fourth generation of human rights in the field of health
care in Ukraine (p. 111).

Tereziya Popovych and Andriy Shavarin understand the fourth generation of hu-
man rights as a set of rights that were formed at the turn of the 20th-21st centuries
and arose as a result of scientific and technical progress, discoveries in medicine,
biology, genetics, space, etc., which are not yet fully recognized by the international
community and need proper normative regulation (p. 266).

The Sustainable Development Goals (3.7) call for universal access to sexual and
reproductive health services by 2030, including family planning services, informa-
tion and education, and the integration of reproductive health into national strate-
gies and programs.
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The Economic and Social Council of the United Nations, commenting on Ar-
ticle 12 of the International Covenant on Economic, Social and Cultural Rights
(2000), states that

the right to health contains both freedoms and entitlements. The freedoms in-
clude the right to control one’s health and body, including sexual and reproductive
freedom, and the right to be free from interference, such as the right to be free from
torture, non-consensual medical treatment and experimentation. By contrast, the
entitlements include the right to a system of health protection which provides equal-
ity of opportunity for people to enjoy the highest attainable level of health... The
Committee interprets the right to health, as defined in Article 12.1, as an inclusive
right extending not only to timely and appropriate health care but also to the un-
derlying determinants of health, such as access to safe and potable water and ad-
equate sanitation, an adequate supply of safe food, nutrition and housing, healthy
occupational and environmental conditions, and access to health-related education
and information, including on sexual and reproductive health. A further important
aspect is the participation of the population in all health-related decision-making at
the community, national and international levels.

Reproductive and sexual rights, the right to participate in medical research and
information about it, transplantation rights, the right to a dignitied death, and infor-
mational rights in the field of health care should be included in the most recent rights
(fourth generation of human rights of) in the field of health care.

Further development of human individuality enables researchers to single out
somatic rights as a separate group of human rights (Shebanits, 2015; Zavalniuk,
2011; Turyanskyi, 2020), which include reproductive rights, sexual rights, the right
to change sex, and the rights of a person regarding his/her organs and tissues.

Yuriy Turyanskyi (2020) notes that the subject of the legal claim of somatic rights
is the corporeality of man, which refers to the personal characteristics of an indi-
vidual and can cover not only the existing essence, but also hypothetical changes
caused by modernization, improvement, and modification of one’s corporeality.
This group of rights includes the following opportunities:

1) to determine the features of the functioning and external expression of the whole
body as a human organism;

2) to perform such actions in relation to a certain organ (organs) or tissues;

3) to dispose of those biological components that are already separated from the
body, such as parts of tissues, DNA, blood, reproductive material, etc.

The author also singles out sexual rights that are

fundamental to the manifestation of a person’s individuality and directly relate to
his physicality: the right to sexual health as a state of physical, emotional, mental
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and social well-being in relation to a person’s sexuality; the right to sexual life, which
provides for the possibility of individual choice of sexual life, its presence or absence;
the right to protection from sexual exploitation, violence and depravity; the right to
protection against mutilation of genital organs, which is carried out for non-medical
reasons; the right to non-discrimination based on sexual orientation; access to infor-
mation and education related to sexuality and sexual health (Turyanskyi, 2020, p. 6).

Access to sex reassignment surgery and other treatments for transsexuals is an
important issue. Although the European Court of Human Rights has not recognized
a general right of access to such a procedure, it has found that the fact that such pro-
cedures for these treatments are not being covered by an insurance company may
violate Article 8 (Schlumpf v. Switzerland; Van Kuck v. Germany).

Similarly, the Court has found a violation where the absence of a law regulat-
ing sex reassignment surgery prevents medical facilities from providing access to
such procedures (L. v. Lithuania, § 57). In many countries, the issue of gender iden-
tity is raised at the level of legislative acts (Spain, Argentina) or the Constitutional
Court (Germany). On the other hand, in Ukraine, the problem of access to gender
change operations raises more questions than answers. On the one hand, it is al-
lowed and recognized by the state to change the sex of a person, however, only in
relation to persons who have undergone surgical intervention. Gender change also
concerns reproductive function and may concern the interests of other persons, such
as the spouses.

The issue of birth and death is most pressing one in bioethics and law. Therefore,
the need to protect human rights in the process of applying reproductive technolo-
gies was the result of the selection of a group of rights that are collectively called
reproductive rights (Dutko and Zabolotna, 2016; Kyrychenko and Starikova, 2015)
and are included in the fourth generation of human rights.

It is worth adding a person’s right to freely make decisions about his/her re-
productive health, birth or refusal to give birth to a child, as well as the oppor-
tunity to receive help and access to innovative technologies in this area to the
reproductive rights.

In the case of R. and S. v. Poland, the European Court of Human Rights reiter-
ated that the concept of private life within the meaning of Article 8 extends to both
the decision to become parents and the decision not to be parents. In the case of
R.R. v. Poland, the Court recalled that “private life” is a broad concept that includes,
inter alia, the right to personal autonomy and personal development. The Court
held that the concept of personal autonomy is an important principle underlying its
guarantees. The concept of private life refers to such subjects as gender identifica-
tion, sexual orientation and sex life, as well as physical and psychological integrity of
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a person. The court decided that the concept of private life applies to decisions both
to have and not to have a child, as well as to become parents (§ 180).

Nataliya Plahotniuk and Maryna Grigorenko (2018) point out that “human rights
of a patient during organ and tissue transplantation belong to those human rights in
the field of biomedicine that make them specialized and arise only in the field of ap-
plication of biomedical technologies on humans” and, since “human rights are the
only means of protecting human dignity” (p. 174), the allocation of specialized hu-
man rights in the new sphere of relations—biomedicine—will allow for proper pro-
tection of a person during medical intervention in the integrity of human biology.

The Convention on Human Rights and Biomedicine (1997) in Article 19 estab-
lishes a general rule that the removal of organs and tissues from a living donor for
the purpose of transplantation may be carried out only for the purpose of treat-
ing the patient and in the absence of a necessary organ or tissue recovered from a de-
ceased person or another alternative method of treatment of comparative efficiency.
In addition, Article 21 defines the main principle of transplantation, according to
which the human body and its parts as such should not be a source of financial gain.
Ukraine has not ratified the Convention on Human Rights and Biomedicine (1997),
which generally does not contribute to the effective implementation of international
standards in the field of transplantation.

Article 11 of the European Social Charter (1996) calls on countries that have rati-
fied it to ensure the operation of advisory and educational services that would con-
tribute to the improvement of health and increase personal responsibility in health
matters, as well as to prevent epidemic and other diseases, as well as accidents.

Educational work in the field of health care is extremely important for children
and adolescents, since their health is often affected by the environment. Among
the newest problems in the field of adolescent health in recent decades, issues of
a healthy lifestyle, proper nutrition (prevention of bulimia nervosa and obesity), as
well as smoking, alcoholism and drug addiction have been raised. The work of civil
society institutions, particularly youth clubs and organizations, is important in or-
der to educate young people about healthy lifestyle. It is also important to educate
young people in a responsible attitude to the health of future mothers and to their
reproductive health in general, including by conducting regular examinations, ap-
propriate medical and genetic counseling, as well as popularizing a healthy lifestyle
in the mass media.

The right to information and the opportunity to share ideas and views has be-
come especially important in the digital age and the Internet. Information about fac-
tors that can affect health, as well as about available health services and programs,
must be not only accessible, but also reliable.
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Regarding the realization of the right to health of the elderly, the Economic and
Social Council of the United Nations, in its General Comment No. 14 to the In-
ternational Covenant on Economic, Social and Cultural Rights (2000), emphasizes
the importance of a comprehensive approach that combines elements of preventive,
curative and rehabilitation health treatment. These measures should be based on pe-
riodic check-ups for both sexes; physical and psychological rehabilitation measures
aimed at supporting the functionality and autonomy of the elderly; as well as atten-
tion and care for chronically and terminally ill people, sparing them unbearable
pain, and allowing them to die with dignity.

The question of a person’s right to a dignified death (euthanasia) is debatable in
the field of law and bioethics. In Ukraine, in accordance with Part 4 of Article 281
of the Civil Code of Ukraine, it is prohibited to give consent to a request of an indi-
vidual to end his/her life. However, as of 2021, euthanasia in some form is officially
permitted in only a few countries: Belgium, Luxembourg, the Netherlands, Portugal,
Switzerland, Germany, Canada, Colombia, parts of Australia, some US states, and
soon in Spain.

According to the definition of Y. Turyanskyi (2020), a person’s right to a digni-
fied death is in “the possibility of implementing a passive type of euthanasia, which
is characterized by the disconnection of a terminally ill person from the devices
that artificially support his/her vital activity, according to the independent and con-
scious will of the person, and is based on a humane attitude towards the person and
respect for his/her autonomous will” (p. 28).

In the case of Pretty v. The United Kingdom (2002), The European Court of
Human Rights for the first time concluded that the right to choose the manner
of one’s death is an element of private life under Article 8 (§ 67). Later, in its case
law, the European Court of Human Rights indicated that the right of an individual
to decide how and when his/her life should end, provided that he/she is able to freely
express his wishes in this regard and to act in consequence, is one of the aspects of
the right to respect for private life under Article 8 of the Convention (Haas v. Swit-
zerland, 2011, § 51).

No less important in recent times is the right of to participate in the decision-
making process concerning health.

Recommendation No. R (2000) 5 of the Committee of Ministers of the Council
of Europe to the participating states on the development of forms of participation of
citizens and patients in the decision-making process affecting medical care (2000),
“recognizing the fundamental right of citizens in a free and democratic society to
determine the goals and targets of the health care sector” (Preamble), recommends
that member state governments ensure that citizen participation extends to all as-
pects of health care systems at national, regional and local levels and that it should
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be followed by all operators of health care systems, including professionals, insurers
and the authorities. In paragraph 1(1) of the Appendix, the Committee of Ministers
notes that the right of citizens and patients to participate in the decision-making
process concerning health care, if they wish to do so, should be considered as a fun-
damental and integral part of any democratic society (Guidelines).

Further, specific recommendations are given to the governments of the participat-
ing states. In particular, it is necessary to develop policies and strategies that promote
patients’ rights and citizen participation in health care decision-making, as well as
ensure their spreading, monitoring and updating. In addition, patient participation
must be an integral part of health care systems and a mandatory component of ongo-
ing health care reforms. Decision-making should be more democratic, ensuring:

— clear distribution of responsibilities for decision-making in the field of health
care;

— appropriate influence of all interest groups, including public associations dealing
with health issues, and not only some stakeholders (professionals, insurers, etc.);

— public access to political debates on these issues;

— where possible, participation of citizens at the stages of problem identification
and policy development; participation should not be limited to solving prob-
lems and simply choosing solutions that have already been developed.

In addition, it is recommended to use public hearings wherever possible.

In Ukraine, the right to participate is realized through the obligation of state
bodies and health care institutions to promote the realization of the right of citizens
to participate in the management of health care (Article 24 of the Fundamentals of
the Legislation of Ukraine on Health Care (1992)), as well as through the possibil-
ity of public representatives’ involvement in the work of supervisory boards in state
and community health care institutions that provide secondary and tertiary medical
care, with which contracts for medical care services for the population have been
concluded as main managers of the budgetary funds.

Supervisory councils consider issues, in particular, regarding the observance of
the rights and ensuring the safety of patients, compliance with the requirements
of the legislation during the provision of medical services to the population by
a health care institution, and the financial and economic activities of a health care
institution.

According to Article 24(4) of the Fundamentals of the Legislation of Ukraine on
Health Care (1992), the supervisory board of a healthcare institution, in addition
to representatives of the owner of the healthcare institution (authorized body) and
relevant executive and/or local self-government bodies, includes (with their con-
sent) deputies of local councils, representatives of the public and public associations
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whose activities are aimed at protecting rights in the field of healthcare, organiza-
tions of professional self-government in the field of healthcare.

Another form of public participation in health decision-making is the participa-
tion of philanthropists, representatives of the community and public associations,
charitable and religious organizations, as well as volunteers in the work of boards of
trustees in health care institutions.

In addition, organizations that carry out professional self-governance in the field
of health care, and other public associations whose activities are aimed at protecting
rights in the field of health care, foreign non-governmental organizations can par-
ticipate in determining the content and ways of implementing state objectives and
local programs in the field of health care, implementing relevant measures, solving
personnel-related, scientific and other issues of state policy.

The issue of protecting human health during epidemics and pandemics is becom-
ing increasingly relevant today, when humanity is fighting the COVID-19 pandemic
caused by the SARS-CoV-2 coronavirus. Ukraine, like other states of the world, im-
plements measures to contain the spread of the disease that not always comply with
constitutional norms or guarantee the observance of human rights (Blashchuk, Bal-
atska & Orlovska, 2021).

Individual human rights in the field of health care were historically preceded by
measures to ensure public health. For example, restriction of the right of movement
as a means of preventing the spread of infections was successfully used at the begin-
ning of the 20th century.

Analyzing the periods of outbreaks of epidemics and pandemics at the end of
the 19th and the beginning of the 20th century, we can conclude that it was during
those times that the first discoveries were made that formed the basis for further
mechanisms in the fight against pandemics, in particular, isolation, clearing the
environment from the virus, developing individual means of protection and fight
against the source of diseases. The Spanish flu pandemic is marked by the specificity
of quarantine measures, in particular, it was forbidden to visit public places (courts,
schools, churches, theaters, cinemas), and also some entrepreneurs in the field of
trade personally prohibited people from visiting their establishments (Bentivoglio
& Pacini, 1995), thus creating the first contactless food deliveries for city dwellers.

Article 9 of the Fundamentals of the Legislation of Ukraine on Health Care
(1992) defines the restriction of the rights of citizens related to their health and
allows the restriction of the rights of other citizens in connection with the estab-
lishment of quarantine exclusively on the grounds provided for by law. The Law of
Ukraine on Amendments to the Law of Ukraine “On the Protection of the Popula-
tion from Infectious Diseases” aimed at Preventing the Occurrence and Spread of
Coronavirus Disease (COVID-19) (2020), in addition to quarantine, introduced two
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new measures of restricting movement: observation, the placing of a patient at risk of
spreading infectious disease in an observation unit for the purpose of examining the
patient and carrying out medical supervision, and self-isolation, the stay of a person
in respect of whom there are good reasons to suspect infection or the risk of spread-
ing an infectious disease in a place (premises) designated by them in order to comply
with anti-epidemic measures at person’s own will. In practice, self-isolation turned
out to be the most effective means of limiting patients’ contacts, as it allowed to en-
sure the most individual approach.

The COVID-19 pandemic has led to the adoption by most countries of the world
of a number of restrictive measures aimed at minimizing contacts between peo-
ple, a legal assessment of which still needs to be made, but the conclusion that the
catalog of human rights in the field of health care needs to be further reviewed is
becoming more obvious. Public interests are put first—maintaining the population’s
good health.

According Article 8.2 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (1950), the right to respect for private life may be limited if
it is exercised “in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or mor-
als, or for the protection of the rights and freedoms of others.” (Article 8.2).

It is possible to achieve the Sustainable Development Goals, in particular to “En-
sure healthy lives and promote well-being for all at all ages” at the national level, in
particular thanks to a properly established and developed public health system func-
tioning thanks to the efforts of public actors (state authorities, local self-government
bodies) and the non-public sector entities (international organizations, individuals
and legal entities) that carry out a number of measures aimed at strengthening the
health of the population, preventing diseases and increasing life expectancy.

The Law of Ukraine on the Public Health System (2022) defines the legal, or-
ganizational, economic and social principles for the functioning of the public health
system in Ukraine. The main purpose of this act is to improve the legislation on the
sanitary and epidemic welfare of the population and on the protection of the popu-
lation from infectious diseases, which is outdated and “does not correspond to the
current level of scientific development, new relations between business entities, state
authorities and local self-government.”

In the discussed law, public health is defined as a field of knowledge and organ-
ized activity of subjects of the public health system to promote health, prevent dis-
eases, improve quality of life and increase life expectancy. In addition, the Law of
Ukraine on the Public Health System (2022) grants to everyone (any person) certain
rights in the field of public health (Article 15), which include: the right to safe food
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products, drinking water, conditions of work, education, upbringing, living, leisure,
recreation and the natural environment (the right to safety); the right to partici-
pate in the development, discussion and public examination of draft programs and
plans for the development of the public health system and ensuring the sanitary
and epidemiological well-being of the population, making proposals on these issues
to the relevant bodies (the right to participate); the right to compensation for dam-
ages caused to his/her health as a result of violation of the requirements of sanitary
legislation by natural or legal persons, members of executive authorities, local self-
government bodies (the right to protection); the right to reliable and timely informa-
tion about one’s health, as well as about existing and potential health risk factors and
their degree (the right to information). Separately, patients suffering from infectious
diseases and carriers of bacteria have the right to be examined and treated at the
expense of the state within the framework of medical guarantee programs.

However, the preliminary conclusion that the right to health is inseparable from
the right to security requires that the public health system should include measures
to protect the health of everyone, not just the population as a whole. It also requires
determining the ratio of human rights (individual) and collective rights to ensure
public health.

III. The Peculiarities of Realization of Personal Non-Property Rights in the
Field of Health Care of Certain Croups of Patients

3.1. The Peculiarities of the Implementation of Personal Non-Property Rights in
the Field of Health Care for Children

Exercising the right to medical assistance has certain peculiarities regarding minor
patients (children), since the child, due to his/her physical and mental immaturity,
needs special protection and care. The state has undertaken to protect childhood, in
particular in the field of health care. The Law of Ukraine on Childhood Protection
(2001) defines that childhood protection is a system of state and public measures
aimed at ensuring a fulfilled life, comprehensive education and development of the
child and protection of his/her rights (Article 1).

One of the most acute social problems in Ukraine is the health of children. Ko-
blyanska and Sklyarenko (2016) emphasize that the unsatisfactory state of health in
childhood leads to health disorders throughout a person’s life, which results in social
and financial problems, and negatively affects the level of socio-economic develop-
ment of the country (p. 68).
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Statistics indicate a 20-percent increase in diseases among Ukrainian children
in recent years. The most common are diseases of the endocrine system, blood and
blood-forming organs, and the nervous system. In Ukraine, the number of children
with genetic disorders and congenital malformations is increasing. Genetic diseases
and gross abnormalities of fetal development cause up to 60 percent of spontaneous
miscarriages in the first trimester of pregnancy. Hereditary pathology remains with
a person for life (Department of Education and Science of the Kyiv Regional State
Administration, 2022).

The issue of the exercise of the right to medical assistance by minor patients has
been studied by many scientists (Buletsa, 2012; Myronova, 2014; Senyuta, 2018). Pe-
culiarities of the civil law protection of informed consent to medical intervention
were studied by Alla Dvornichenko (Shevchenko) (2017). A separate paragraph in
her dissertation was devoted to the study of informed consent to intervention in the
child. In addition, Maryana Shchyrba (2017) pointed out problems in the legal regu-
lation of a child’s informed consent to medical intervention. However, the issue of
exercising the right to medical care by minor patients requires further research.

According to the current legislation of Ukraine, a patient is an individual who
has applied for medical care and/or to whom this care is provided, however, each
patient, as a participant in legal relations in the medical field, has his/her own legal
status, i.e., he/she is endowed with a number of rights, has certain obligations and
may be prosecuted for health violations. The Declaration on the Rights of the Child
(1959) states that the child shall enjoy special protection and shall have the opportu-
nity for normal, healthy development in conditions of freedom and dignity. There-
fore, the exercise of the right to medical assistance by minor patients has its own
characteristics, which are determined by the age-related needs of the child’s body,
psychological characteristics and the scope of legal capacity.

Most international documents have evolved to define the age of childhood as
under 18 years, rather than under 15. The Convention on the Rights of the Child
(1989) defines a child as any human being up to the age of 18, unless, under the law
applicable to that person, he or she reaches majority earlier (Article 1). The Conven-
tion links the status of a child to the occurrence of one of two facts: reaching the age
of 18 or coming of age.

In Ukraine, according to the Family Code of Ukraine (2002), a person has the
legal status of a child until reaching the age of majority. A child between the ages
of 14 and 18 is considered a juvenile, and before reaching the age of 14 is consid-
ered a minor (Article 6). Unfortunately, the legislator does not define the concept
of majority, but the systematic interpretation of Article 6 of the Family Code of
Ukraine (2002) and Article 34 of the Civil Code of Ukraine (2003) allows to de-
fine majority as reaching the age of eighteen by a natural person. At the same time,
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coming of age does not always coincide with the acquisition of full legal capacity by
a natural person.

Ukrainian legislation links the status of a child with the coming of age (turning
eighteen). However, the right to receive medical assistance and the specifics of its
implementation depend not only on the age of majority, but also on the extent of an
individual’s legal capacity.

According to Article 34 of the Civil Code of Ukraine (2003), a natural person
who has reached eighteen years of age (legal age) has full civil legal capacity. In the
case of a registration of marriage by an individual who has not reached the age of
majority, he/she acquires full civil legal capacity from the moment of the registra-
tion of the marriage. Full civil legal capacity can be granted to an individual who
has reached the age of sixteen and works under an employment contract, as well as
to a minor registered by the child’s mother or father. Full civil legal capacity can
be granted to an individual who has reached the age of sixteen and who wishes to
engage in entrepreneurial activity (Article 35 of the Civil Code of Ukraine). In this
case, a natural person acquires full civil legal capacity from the moment of his/her
official registration as an entrepreneur. Full civil legal capacity is preserved regard-
less of the termination of the marriage by a minor, or its recognition as invalid for
reasons not related to the illegal behavior of a minor, an employment contract, or
entrepreneurial activity.

Article 281 of the Civil Code of Ukraine (2003) stipulates that medical, scientific
and other experiments can be conducted only with respect to an adult natural per-
son with legal capacity, with his/her free consent. Sterilization can take place only at
the request of an adult natural person. An adult woman or man has the right, based
on medical indications, to undergo assisted reproductive treatments.

The issue of providing medical care to juvenile patients (14-18 years old) re-
quires careful attention, since the legality of providing this care directly depends
on the presence or absence of informed consent of juvenile patients or their legal
representatives.

The main provisions regarding the rights of a patient who is a child, in particular,
regarding the provision of informed consent for medical intervention, are contained
in Article 284 and Article 285 of the Civil Code of Ukraine (2003) and Article 38 and
Article 39 of the Fundamentals of the Legislation of Ukraine on Health Care (1992).
However, according to the provisions of these articles, minors do not have the right
to take legal actions related to their medical care. In particular, they do not have the
right to choose a doctor or methods of treatment, or to refuse medical care. Children
over the age of 14 have the right to apply for medical assistance, to choose a doc-
tor and the methods of treatment recommended by them, and to give their consent
for the provision of medical assistance. Thus, according to the national legislation
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of Ukraine, all minors (children) are not among the individuals who have the right
to medical information about their health. According to paragraph 2 of Article 285
of the Civil Code of Ukraine (2003) and paragraph 2 of Article 39 of the Fundamen-
tals of the Legislation of Ukraine on Health Care (1992), the right to receive informa-
tion about the state of health of a child of any age is only available to adults who have
legal custody over the child, meaning the parents, adoptive parents, legal guardians.

An adult with legal capacity, who is aware of the significance of his/her actions
and can control them, has the right to refuse treatment. In urgent cases, in the pres-
ence of a real threat to the life of an individual, medical assistance is provided with-
out the consent of the individual or his/her parents (adoptive parents), guardian,
custodian (Article 284 of the Civil Code of Ukraine).

According to 43 Fundamentals of the Legislation of Ukraine on Health Care
(1992), “Informed consent of the patient in accordance with the Fundamentals is
necessary for the use of diagnosis, prevention and treatment. Regarding patients
under the age of 14 (minor patients), as well as patients recognized as incompetent
in accordance with the procedure established by law, medical intervention will be
carried out with the consent of their legal representatives. The patients who have
acquired full civil legal capacity and are aware of the importance of their actions and
can control them, have the right to refuse treatment” (Article 39).

Thus, in contrast to the Civil Code of Ukraine, the Fundamentals of the Legisla-
tion of Ukraine on Health Care do not link the right to refuse treatment to the age of
majority. Persons who are capable of action, but have not reached the age of majority
(emancipated) have the right to refuse treatment in accordance with the norms of
the Fundamentals of the Legislation of Ukraine on Health Care, but do not have this
right according to the norms of the Civil Code of Ukraine. This legislative conflict
needs to be resolved.

According to the legislation of Ukraine, no minors have the right to medical
information about their health. However, Article 285 of the Civil Code of Ukraine
stipulates that an adult natural person has the right to reliable and complete in-
formation about their health, in particular, to review relevant medical documents
related to their health. Parents, adoptive parents or legal guardians have the right
to information about the health of their child or ward. The foundations of the
legislation on health care of Ukraine provide that the patients who have reached
the age of majority have the right to receive reliable and complete information
about their health, in particular, to familiarize themselves with relevant medical
documents related to their health.

Only legal representatives of a child have the right to receive information about
the health of the child at any age. The grounds of authority, rights and obligations of
persons who are legal representatives of orphans and children deprived of parental
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care are defined in the Family Code of Ukraine. In particular, these representatives
in legal relations with the medical institution and medical personnel are:

a) formal educators;

b) adoptive parents;

¢) parents-educators of a family-style orphanage.

These persons have the right to make decisions about the medical care of the child
in their care, because they are responsible for the consequences of their refusal to
treat the child. Under these circumstances, a minor must express his/her opinion
about the possibility of being provided with medical assistance, without having the
opportunity to obtain sufficient information about his/her health to make a decision.

The analysis of the legislation on the patient’s informed consent demonstrates
that the legal structure of the child’s voluntary informed consent in the legal rela-
tionship of providing him/her with medical assistance in the legislation of Ukraine
consists of the following provisions: informed voluntary consent for medical assis-
tance to a child under the age of 14 should be provided only by the child’s legal rep-
resentatives; upon reaching the age of 14, a minor receives, among others, the right
to informed consent for medical intervention. The corresponding written consent
must be signed by the child; a person who has reached the age of 18 acquires all
civil rights and obligations, including in the field of obtaining medical assistance.
The same applies to minors who acquired civil legal capacity earlier, on the grounds
provided for in Articles 34 and 35 of the Civil Code of Ukraine.

As we can see, the legal regulation of the provision of informed consent for medi-
cal intervention by a minor over the age of 14 in the civil legislation of Ukraine con-
tains a number of contradictions. On the one hand, the legislator gave these persons
the right to consent to medical intervention, on the other hand, deprived them of the
right to information about their health and the right to refuse medical intervention.

Scientists generally support the idea of lowering the age of giving informed con-
sent to medical intervention (Shchyrba, 2017, p. 214), but it is difficult to agree with
the proposal of A. Dvornichenko (2017), who suggested that the age of a child to pro-
vide informed consent to medical intervention should be set at the age of 16 (p. 8), as
this would contradict the general norm of civil legislation, according to which a per-
son is not of legal age from the age of 14, and a person is a minor before the age of 14.

It is necessary to eliminate the conflict of legislation and legally determine that:
medical intervention must be carried out with the consent of a person who has
reached the age of 14; a person who has reached the age of 14 has the right to in-
formation about his/her health; an adult natural person with legal capacity has the
right to refuse medical intervention. In addition, it is worth giving a person who has
reached the age of 14 the right to independently conclude a contract for the provision
of medical services, however, this issue still requires a separate study.
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Also, the legal regulations concerning abortion by minors, testing for HIV infec-
tion, vaccinations and the provision of psychiatric care are worthy of attention.

Despite the fact that adolescence is a period of experimentation, most teenagers
grow up in good health during this period, however, they face many problems every
day and it is worth finding ways to solve them. According to the World Health Or-
ganization, almost 25 percent of 15-year-olds have had sex, but more than 30 percent
of teenagers in some countries do not use condoms or any other form of contracep-
tion, leading to the spreading of sexually transmitted diseases and unwanted preg-
nancies (WHO, 2020).

In Ukraine, the possibility of termination of pregnancy for minors and people
under age is regulated by the norms of the Civil Code of Ukraine, the Fundamen-
tals of the Legislation of Ukraine on Health Care, and the orders of the Ministry of
Health.

According to Part 6 of Article 281 of the Civil Code of Ukraine (2003), artifi-
cial termination of pregnancy, if it does not exceed 12 weeks, may be performed at
the woman’s request. At the same time, part 3 of Article 284 of the Civil Code of
Ukraine specifies that the provision of medical assistance to an individual who has
reached 14 years of age is carried out with his/her consent.

In accordance with the Procedure for Providing Comprehensive Medical Care to
a Pregnant Woman Curing an Unwanted Pregnancy (2013), operations (procedures)
for the artificial termination of an unwanted pregnancy in a woman under the age
of 14 or in an incapacitated person are carried out at the request of her legal repre-
sentatives. Artificial termination of pregnancy in a woman who has reached the age
of 14 is carried out with her consent in accordance with Article 284 of the Civil Code
of Ukraine (Clause 1.8).

As for the legal regulation of testing for HIV infection, the Law of Ukraine on
Combating the Spread of Diseases Caused by the Human Immunodeficiency Virus
(HIV) and Legal and Social Protection of People Living with HIV (1991) stipulates
that “testing of persons aged 14 and more is carried out voluntarily, in the presence
of the person’s conscious informed consent, obtained after providing him/her with
a preliminary consultation on the specifics of the test, its results and possible conse-
quences, in compliance with the provisions regarding the confidentiality of personal
data, in particular, on the health of the person” (Article 6).

Testing of children under the age of 14 and persons recognized as not having le-
gal capacity is carried out at the request of their parents or legal representatives and
in the presence of informed consent. Parents and legal representatives of the men-
tioned persons have the right to be present during such testing and informed about
the results, and they are obliged to ensure the preservation of confidentiality of data
on the HIV status of the persons whose interests they represent.
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The testing of children under the age of 14, who are deprived of parental care
and are under the care of foster-care or educational institutions with full state fund-
ing, is carried out if they are aware of the consequences and benefits of such an
examination at the request of their legal representatives and on the condition that
such persons have given their informed consent only for the purpose of prescribing
treatment, medical care and support for children in connection with HIV infection.
The legal representatives of such minors have the right to be informed of the results
of the said testing and are obliged to ensure the confidentiality of data on the HIV
status of the persons whose interests they represent.

In accordance with the requirements of the Law of Ukraine on Combating the
Spread of Diseases Caused by the Human Immunodeficiency Virus (HIV) and Le-
gal and Social Protection of People Living with HIV (1991), post-test counseling of
a person who has been diagnosed with HIV (Article 7), provided by qualified staff,
is a mandatory condition of this testing. In particular, health care professionals are
obliged to inform this person (from the age of 14) about: the preventive measures
necessary to maintain the health of an HIV-infected person and prevent the further
spread of HIV; guarantees of compliance with the rights and freedoms of people liv-
ing with HIV on the territory of Ukraine; criminal liability for knowingly putting
another person at risk of HIV infection.

In the case of detection of HIV in children under the age of 14 and persons rec-
ognized as having no legal capacity, in accordance with the procedure established
by law, the authorized health care professional shall notify the parents or other legal
representatives of the said persons. Parents or other legal representatives of such
HIV-infected persons should then be provided with appropriate counseling aimed
at ensuring that they make well-informed decisions regarding the treatment, care
and support of their children or wards, and that their legal rights and interests are
adequately protected.

A person who has been diagnosed with HIV as a result of testing and parents or
authorized representatives of children under the age of 14 who have been diagnosed
with HIV as a result of testing are required to provide an authorized employee of
the institution that conducted the test with a written confirmation in any form with
their own signature to receive the information on preventive measures necessary to
maintain the health of an HIV-infected person, prevent the further spread of HIV,
on guarantees of compliance with the rights and freedoms of people living with
HIV, as well as on criminal liability for knowingly putting another person at risk of
contracting HIV or for knowingly infecting that person with HIV.

Thus, in the mentioned legal acts, the legal regulation of the special procedure
for testing for HIV infection and termination of unwanted pregnancy in Ukraine
includes the requirement of an informed consent of a minor over 14 years of age who
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is the subject of the relevant legal relationship or the consent of the minor’s legal
representatives.

The provision of psychiatric care to minors is defined in detail by the Law of
Ukraine on Psychiatric Care (2020), which stipulates that methods of diagnosis and
treatment and medicinal products that pose an increased risk to the health of a per-
son who has been provided psychiatric care, are used as prescribed and under the
control of a team of psychiatrists: with the informed written consent of a person who
has reached the age of 14; with the written consent of his/her parents or other legal
representative for a person under the age of 14 (an underage person); in relation to
a person recognized as incapacitated in accordance with the procedure established
by law, with the written consent of his/her legal representative if the said person is
unable to give informed written consent due to his/her state of health (Article 7).

In general, a psychiatric examination is conducted in order to find out: the pres-
ence or absence of a mental disorder in a person, the need to provide the patient with
psychiatric help, as well as to establish the appropriate type of such help and the pro-
cedure for its provision. This examination is conducted by a psychiatrist for a person
who has reached the age of 14, at his/her request or with his/her informed written
consent, and for a person under the age of 14 (an underage person) at the request or
with the written consent of his/her parents or other legal representative.

In the case of a person recognized as incapacitated in accordance with the pro-
cedure established by law, if due to the health condition he/she is unable to express
a request or give informed written consent, such an examination is carried out at
the request or with the written consent of his/her legal representative. In the case of
one of the parent’s lack of agreement or in the absence of the parents, the psychiatric
examination of a person under the age of 14 (an underage person) is carried out with
the decision (consent) of the entity providing legal guardianship and care. Such a de-
cision must by made no later than within 24 hours after the application of another
legal representative of the specified person submitted to the said entity and may be
challenged in accordance with law. The legal representative of a person recognized
as incapacitated in accordance with the procedure established by law shall notify the
entity providing legal guardianship and care at the ward’s place of residence about
his/her consent to psychiatric examination of the ward no later than within one day
of giving such consent.

The legislator assigns the function of monitoring the provision of psychiatric care
to the entity providing legal guardianship and care at the ward’s place of residence.
In practice, this creates difficulties, since the long-term decentralization reform
makes it difficult to determine the jurisdiction of an entity over a territory. How-
ever, local self-government bodies’ control is not a generally accepted practice, and
judicial control is more effective.
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During the pandemic of the acute respiratory disease COVID-19 caused by the
SARS-CoV-2 coronavirus, the issue of prevention of infectious diseases, in particu-
lar vaccination, is especially relevant.

WHO (2020) states that children still die from preventable causes, including
pneumonia and diarrhea, as well as from diseases that were previously under con-
trol, such as diphtheria and tuberculosis. In Ukraine, an ambiguous situation has
developed: there is a large number of vaccination refusals, and at the same time, an
increase in the number of infectious disease cases is recorded.

According to the Law of Ukraine on the Protection of the Population from Infec-
tious Diseases (2020), preventive vaccinations are given after a medical examination
of a person, in the absence of medical contraindications. Adult citizens with legal
capacity are given preventive vaccinations with their consent after being provided
with objective information about vaccinations, the consequences of refusing them
and possible post-vaccination complications (Article 12).

Persons who have not reached the age of fifteen or who are recognized as inca-
pacitated in accordance with the procedure established by law, are given preventive
vaccinations with the consent of their objectively informed parents or other legal
representatives. Persons between 15 and 18 years of age or those recognized by the
court as having limited legal capacity are given preventive vaccinations with their
consent after being provided objective information and with the consent of objec-
tively informed parents or other legal representatives of these persons. If a person
and/or his/her legal representatives refuse mandatory preventive vaccinations, the
doctor has the right to obtain a corresponding written confirmation from them, and
in the case of their refusal to give such confirmation, to certify it in writing in the
presence of witnesses.

The Law of Ukraine on the Protection of the Population from Infectious Dis-
eases (2020) needs to be clarified in the scope of determining the age at which an
underage patient has the right to independently express consent for the provision of
medical assistance. It is necessary to amend the specified law by lowering the age for
providing informed consent for vaccination to 14 years. Previously, it was accepted
that the general norms allow independent consent to medical intervention starting
from the age of 14.

No less relevant today is the issue of the right to education of unvaccinated chil-
dren. In Ukraine, by virtue of the provisions of Article 15 of the Law of Ukraine on
the Protection of the Population from Infectious Diseases (2020), a child cannot be
admitted to an educational institution without an appropriate medical examination
and an opinion of a medical and advisory commission (in the event that the child
does not have mandatory vaccinations) about the possibility of attending a preschool
educational institution. A significant number of parents refuse vaccination. Accord-
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ing to the data of the Center of Public Health of Ukraine, the level of vaccination
coverage for children under 1 year in 2021 is at the level of 80-90 percent (Center of
Public Health of Ukraine, 2022). At the same time, the reasons for refusing vaccina-
tion are often fictitious.

An important task of the state is to ensure a proper balance between the realiza-
tion of the child’s right to preschool education and the interests of other children.
The Supreme Court’s Civil Court of Cassation, in the case No. 682/1692/17 on the
claim about the obligation to avoid obstacles in the acquisition of preschool educa-
tion, noted:

In the case under review, the individual right (interest) to refuse vaccination by the
child’s mother while preserving the scope of the child’s rights to education, in par-
ticular in preschool educational institutions, is opposed to the general right (interest)
of society, other parents and their children who have done vaccination according
to the procedure established by the state, in particular before sending children to
an educational institution. As a result of establishing such a balance, the goal was
achieved: the common good in the form of the right to safety and health care, which
is guaranteed by Articles 3, 27 and 49 of the Constitution of Ukraine. The demand
for mandatory vaccination of the population against particularly dangerous diseases
is justified in view of the need to protect public health, as well as the health of in-
terested persons. That is, in this matter, the principle of the importance of public
interests prevails over personal interests, but only in the case when such interven-
tion has objective grounds, that is, it was justified (Civil Court of Cassation of the
Supreme Court, 2019).

Later, the Civil Court of Cassation of the Supreme Court confirmed that the re-
fusal to admit a child to a preschool without vaccinations meets the requirements of
the law (Decision dated 8 February 2021 in the case No. 630/554/19). The court also
noted that the child’s right to education was not violated. Regarding children who
cannot attend an educational institution, there are established alternative methods
of obtaining and continuing education, including in an educational institution.

The European Court of Human Rights has repeatedly considered the issue of
compulsory (forced) vaccination, in particular of children. According to its prec-
edent practice, the physical integrity of a person is covered by the concept of “private
life,” which is protected by Article 8 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (European Convention on Human Rights), re-
garding forced medical intervention (forced vaccination):

In the Court’s opinion the interference with the applicant’s physical integrity could
be said to be justified by the public health considerations and necessity to control the
spreading of infectious diseases in the region. Furthermore, according to the domes-
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tic court’s findings, the medical staff had checked his suitability for vaccination prior
to carrying out the vaccination, which suggest that necessary precautions had been
taken to ensure that the medical intervention would not be to the applicant’s det-
riment to the extent that would upset the balance of interests between the appli-
cant’s personal integrity and the public interest of protection health of the population
(Solomakhin v. Ukraine, 2012).

Thus, according to the European Court of Human Rights, mandatory vac-
cination is an interference in private life, but it is justified and does not con-
stitute a violation of Article 8, follows a legitimate purpose and is necessary in
a democratic society.

The COVID-19 pandemic brought back relevance to the issue of mandatory vac-
cination, but in 2021, the European Court of Human Rights ruled on several ap-
plications for mandatory vaccination according to the vaccination schedule (against
nine diseases). The case concerns the standard and regular vaccination of children
against various diseases that are well known to medical science, and the mandatory
nature of the relevant vaccinations in the Czech Republic (Vavticka and others v. the
Czech Republic, 2021). Since the case is one of the most recent to be considered re-
garding mandatory vaccination, more attention will be paid to it.

The peculiarity of this case is that the Court heard the arguments of third parties,
namely the governments of France, Germany, Poland, Slovakia, as well as the As-
sociation of Patients Injured by Vaccines, the European Center for Law and Justice
(ECLJ) and others. Third parties were involved because the case “concerns respect
for the physical and moral welfare of the human being, as guaranteed by the prin-
ciples that such welfare must prevail over the sole interest of society or science and
that an intervention in the health field may be carried out only with the free and in-
formed consent of those concerned, as established in Articles 2 and 5 of the Oviedo
Convention” (§ 235). The court heard the opinions of various stakeholders.

It was recognized that the applicant children (in five applications) bore the direct
consequences of non-compliance with the vaccination obligation in that they were
not admitted to preschool. As regards the applicant Mr Vavricka, although it was
about the vaccination of his children, he was personally obliged under national law
to vaccinate his children; the consequences of non-compliance with this require-
ment, namely the imposition of a fine, he bore as a person directly responsible for
their well-being. Therefore, each of the applicants suffered an interference with their
right to respect for private life. The ECHR concluded that the challenged interven-
tion had a proper basis in national law, as it was based on a combination of primary
and secondary legislation, which had already been recognized by the relevant courts
as meeting the requirements of Czech constitutional law.
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The court recalled the well-established position that “in all decisions concerning
children, their best interests are of paramount importance.” This means that “there
is an obligation on States to place the best interests of the child, and also those of
children as a group, at the centre of all decisions affecting their health and develop-
ment.” (Vavfic¢ka and others v. the Czech Republic, 2021, §§ 287, 288). The policy of
voluntary vaccination was not sufficient to ensure and maintain immunity.

The court concluded that the contested measures could be considered as “neces-
sary in a democratic society.” Therefore, there was no violation of Article 8 of the
Convention.

The COVID-19 pandemic forced many states, in particular Ukraine, to strength-
en measures to prevent the spread of the disease. The Law of Ukraine on Ensuring
the Sanitary and Epidemiological Welfare of the Population (1994) was amended
and imposed upon enterprises, institutions and organizations the obligation to re-
move from workplaces, schools, and preschools, at the request of relevant staff of
the state sanitary and epidemiological service, the carriers of COVID, patients with
infectious diseases dangerous to other people, or persons who were in contact
with patients (accompanied by payment of social insurance benefits in accord-
ance with the established procedure), as well as persons who evade mandatory medi-
cal examination or vaccination against infections, the list of which is established by
the central body of the executive power that ensures the formation of state policy in
the field of health care (Clause 5 of Part 1 of Article 7).

The minimum restriction of human rights in the form of mandatory vaccination,
provided there are no contraindications, is acceptable, as it aims to protect the public
interest and the rights of other citizens to life.

Article 38.4 of the Convention on the Rights of the Child (1989) provides that “in
accordance with their obligations under international humanitarian law to protect
the civilian population in armed conflicts, States Parties shall take all feasible meas-
ures to ensure protection and care of children who are affected by an armed conflict.”

Ukraine, after ratifying the Optional Protocol to the Convention on the Rights
of the Child on the involvement of children in armed conflicts (2000), confirmed its
readiness to confront such conflicts” harmful and large-scale impact on children,
condemned infringements on such rights in the context of hostilities and attacks
on locations where children are usually present (in particular schools and hospitals)
and protected by international law. Ukraine recognized the need to strengthen the
protection of children from being involved in armed conflicts.

Children, remaining a particularly vulnerable category of the population, despite
the efforts of most countries of the world, remain the main victims of systemic dis-
crimination, which is especially intensified in crisis situations, in particular during
armed conflicts.
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3.2. The Peculiarities of the Realization of Personal Non-Property Rights in the
Field of Health Care by Persons in Need of Special Assistance (vulnerable social
groups)

People in difficult life circumstances need special attention, in particular, when ex-
ercising their personal non-property rights in the field of health care. The group
of persons in need of special assistance includes families with children (as already
mentioned above), as well as people with disabilities, persons in need of psychiatric
assistance, those suffering from orphan diseases, as well as those in need of palliative
care, and the elderly. Ukraine also has a group of internally displaced persons and
migrants, as well as military personnel.

In this part of the study, we will consider those problems that occur in vulner-
able social groups in the field of health care, as special medical and social-medical
services are needed for high-risk groups, given their behavior, risks associated with
it, accompanying infections, etc.

The Law of Ukraine on Social Services (2019) defines vulnerable population as
groups of individuals/families that have the highest risk of falling into difficult life
circumstances due to the influence of adverse external and/or internal factors. So-
cial and medical services are provided to these segments of the population by both
state and public organizations, as well as religious communities. The main types of
services provided by these organizations to their target audience are psychological,
medical, economic, legal and social services.

In the modern democratic world, which is built on humanistic ideas and values of
society and which has reached a high level of spiritual and cultural development, “dis-
ability” is considered as a social and medical phenomenon. According to its biomedi-
cal definition, “disability” is a disease or defect directly related to a medical condition.
This medical condition affects only the person in question, and instead of being dis-
criminated against because of this condition, he/she needs the support of the society.

The Convention on the Rights of Persons with Disabilities (2006), which Ukraine
ratified in 2010, requires that member states “take all appropriate measures to en-
sure access for persons with disabilities to health services that are gender-sensitive,
including health-related rehabilitation” (Article 25).

People with disabilities face many barriers to health care in their daily lives, such
as cost, accessibility, stigma and discrimination, and lack or scarcity of resources
and services.

We previously considered that in General Comment 14 (2000) the components
of the right to health are defined as non-discrimination, physical and economic ac-
cessibility and access to information. They are extremely important for people with
disabilities.
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Non-discrimination means equal access to medical care. Non-discrimination is
a fundamental principle of the Convention on the Rights of Persons with Disabili-
ties (2006) and a necessary condition for ensuring equal access to medical care for
persons with disabilities. ““Discrimination on the basis of disability’ means any dis-
tinction, exclusion or restriction on the basis of disability which has the purpose or
effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal
basis with others, of all human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field. It includes all forms of discrimi-
nation, including denial of reasonable accommodation” (Convention on the Rights
of Persons with Disabilities, 2006, Article 2).

Also, the Convention on the Rights of Persons with Disabilities (2006) defines
accessibility as the ability to “live independently and participate fully in all aspects
of life” and states that “ States Parties shall take appropriate measures to ensure to
persons with disabilities access, on an equal basis with others, to the physical envi-
ronment, to transportation, to information and communications, including infor-
mation and communications technologies and systems, and to other facilities and
services open or provided to the public, both in urban and in rural areas” (Article 9).
These measures include identifying and removing barriers to accessibility. Build-
ings, roads, transport, other internal and external facilities, including schools, resi-
dential buildings, medical facilities and workplaces, as well as information, should
be accessible to persons with disabilities.

Physical accessibility is an important component in ensuring access to health
care for people with disabilities. Physical barriers to this access include environmen-
tal and infrastructural barriers, as well as geographic barriers such as access to rural
health centers.

General Comment 14 (2000) described and defined the right to health in an ac-
cessible environment in the context of physical accessibility and defines it as follows:

Health facilities, goods and services must be within safe physical reach for all sec-
tions of the population, especially vulnerable or marginalized groups, such as ethnic
minorities and indigenous populations, women, children, adolescents, older persons,
persons with disabilities and persons with HIV/AIDS. Accessibility also implies that
medical services and underlying determinants of health, such as safe and potable
water and adequate sanitation facilities, are within safe physical reach, including in
rural areas. Accessibility further includes adequate access to buildings for persons
with disabilities (paragraph 12 (b)).

It should be noted that the experience of European countries in creating an ac-
cessible environment for people with disabilities is much greater than in Ukraine,
however, our society has also begun to feel the need for inclusion and actively works
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on the development of methods and ways of adapting the environment to the needs
of its members with disabilities. On the path of integration into the European and
world community, Ukraine ratified a number of international legal acts, which had
a certain influence on the formation of national state policy and practice regarding
the provision of equal opportunities for all citizens, the implementation of the prin-
ciples of accessibility in various spheres of life of persons with disabilities. Interna-
tional legal acts ratified by Ukraine are directly applicable and binding.

Persons with disabilities are provided with social, household and medical services,
technical and other means of rehabilitation (mobility aids, prosthetic devices, hearing
aids, mobile phones for written communication, etc.,), medical devices, free of charge
or on preferential terms based on an individual rehabilitation program (individual
devices, prosthetic eyes, teeth, and jaws, glasses, hearing aids and voice prostheses,
urinary drainage bags, etc.), as well as vehicles for disabled people and electric wheel-
chairs—upon an appropriate medical opinion (Law of Ukraine on the Fundamentals
of Social Security of the Disabled in Ukraine, 1991, part one of Article 38).

In the case of Price v. United Kingdom (2001), the European Court of Human
Rights concluded that the imprisonment of a severely disabled person in condi-
tions where she was feeling cold and there was a high probability of injury caused
by the hardness of the bed and the inability to access it, as well as the inability to use
the toilet or wash herself, is a degrading treatment. Therefore, there was a violation
of Article 3 of the Convention. The court also emphasized:

The applicant’s disabilities are not hidden or easily overlooked. It requires no special
qualification, only a minimum of ordinary human empathy, to appreciate her situ-
ation and to understand that to avoid unnecessary hardship—that is, hardship not
implicit in the imprisonment of an able-bodied person—she has to be treated differ-
ently from other people because their situation is significantly different (Price v. the
United Kingdom, 2001).

Due to the impact of various social and economic factors, the quality of provid-
ing medical care to the population, particularly rural, differs significantly from the
quality of providing medical care to residents of urban settlements.

According to the Law of Ukraine on Improving the Accessibility and Quality of
Medical Care in Rural Areas (2017), it is the state that is responsible for ensuring
the implementation of measures to improve the accessibility and quality of medical
care in rural areas, in particular, bringing quality medical care closer to the popula-
tion by improving the network of institutions of health care, in particular centers
of primary medical (and sanitary) care and the material and technical base of such
institutions, etc. Therefore, in Ukrainian legislation, the state is obliged to ensure
equal access to medical care for all residents. (Clause 1 of the first part of Article 4).



Chapter 1. Personal Non-Property Rights to Life, Health and Medical Care... 69

Also, the issue of providing the opportunity to receive free medical services for
this category of social groups is extremely relevant. The issue of providing free medi-
cal services to vulnerable groups of the population is regulated by various national
acts of Ukraine, among which we can single out the resolutions of the Cabinet of
Ministers of Ukraine: On Regulation of Free and Subsidized Dispensing of Medici-
nal Products on Medical Prescriptions in Outpatient Treatment of Certain Popula-
tion Groups and Certain Categories of Diseases (1998) No. 1303, On the Approval
of the Program for the Provision of State-Guaranteed Free Medical Care to Citizens
(2002) No. 955, and others. At the same time, ensuring the implementation of the
above-mentioned normative acts directly depends on the estimates of the state and,
to a greater extent, local budgets.

In particular, in the case of outpatient treatment of persons with disabilities, in-
cluding children with disabilities, medicines prescribed by doctors are dispensed
free of charge.

For the marginalized, in particular, drug addicts, the timely provision of medical
assistance is extremely important (in terms of removing or preventing the withdraw-
al syndrome, which is associated with extremely strong physical and psychological
suffering, which in turn can be considered tantamount to torture). Disclosure of
medical information about the status of patients with drug addiction or HIV/AIDS
in Ukraine is also an urgent problem. There is an illegal practice of forcing doctors
to disclose medical and confidential information about patients with drug addiction
undergoing treatment to law enforcement agencies. As a result of serious pressures
on health care institutions, medical institutions and individual doctors, law enforce-
ment officers succeed in receiving such data, despite the fact that such actions are
a gross violation of the norms of the current legislation of Ukraine in terms of the
protection of personal data.

The consequences can be quite tragic to representatives of vulnerable groups: im-
prisonment, health deterioration and even death, as a result of not providing timely
medical assistance.

Regarding the direct legal status of the subjects of medical legal relations during
the provision of psychiatric care, there are hardly any definitions of the status of
these subjects, with certain exceptions in the international legislation, in the na-
tional legislation of Ukraine, and in the literature.

Regarding international legislation, the UN Resolution 46/119 The Protection of
Persons with Mental Illness and the Improvement of Mental Health Care (1992) de-
fines a patient under these circumstances as a person receiving psychiatric care, as
well as every person admitted to a psychiatric institution. All persons have the right
to the best available psychiatric care as part of the health and social care system,
and all persons suffering or perceived to be suffering from a mental illness should
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be treated humanely and with respect for the inherent dignity of the human person.
These principles must be applied without any discrimination based on disability,
race, color, sex, language, religion, political or other views, national, ethnic or social
origin, legal or social status, age, property or wealth.

The main legislative act in the field of determining the legal status of subjects of
medical legal relations during the provision of psychiatric care is the Law of Ukraine
on Psychiatric Care (2000). It defines the organizational and legal principles of pro-
viding people with psychiatric care, based on the priorities of rights and freedoms,
establishes the obligations of the specified entities, regulates rights and obligations,
etc. The law defines psychiatric care as a complex of special measures aimed at ex-
amining the state of mental health of the relevant patients on legal grounds, at the
prevention and diagnosis of mental disorders, at treatment, care, supervision, and
rehabilitation of the patients in question. Psychiatric care is provided on the basis of
the principles of legality, humanity, respect for human and citizen rights, voluntari-
ness, accessibility and, in accordance with the modern level of scientific knowledge,
the necessity and sufficiency of treatment measures, medical, psychological and so-
cial rehabilitation, provision of educational and social services.

In every state there are people who suffer from such diseases which have a severe,
chronic, progressive course, threaten human life and require vital and, as a rule,
expensive treatment. For such patients, additional state guarantees (social, medi-
cal, financial, etc.) should be offered that should provide them with vitally neces-
sary medical services and goods, in particular, pharmaceuticals, medical devices
and special medical nutrition products, without which the lives and health of such
patients would be in danger. Patients suffering from rare (orphan) diseases belong to
a particularly vulnerable category of people, as their treatment is lifelong, vital and
expensive.

In accordance with the Recommendation of the Council of the EU of 8 June 2009
on actions in the field of rare (orphan) diseases No. 2009/C 151/02, a rare disease
is defined as a disease that poses a threat to human life or is characterized by a se-
vere, progressive chronic course, the prevalence of which among the population is
no more than 5 per 10,000 persons.

In 2021, the Order of the Cabinet of Ministers of Ukraine No. 1235-p on the
approval of the plan of measures for the implementation of the Concept of the de-
velopment of the system of providing medical care to patients suffering from rare
(orphan) diseases for the years 2021-2026 (2021) entered into force. It provides for
access of patients suffering from rare (orphan) diseases to methods of early detection
of such diseases.

People suffering from rare (orphan) diseases are provided with medicines and
appropriate food products for special dietary consumption. In order to plan and cal-



Chapter 1. Personal Non-Property Rights to Life, Health and Medical Care... 71

culate the volumes of pharmaceuticals, medical food products and medical devices
necessary to support these population groups and to increase the level of availabil-
ity of pharmaceuticals, methodological recommendations (2019) were approved for
planning and calculating the demand for pharmaceuticals, special food products
and medical devices that are financed from the national and local budgets.

Scientists emphasize that in the legal status of persons who receive palliative care
in Ukraine, it is important to implement an integrated approach to the “transition”
of patients from one type of care to another after a comprehensive interdisciplinary
assessment of their condition, the presence of complications that impair the quality
of life, disorders of vital functions, psycho-emotional, cognitive and cultural char-
acteristics, etc. (Kurnytska, 2018).

There is also an opinion that in Ukraine we can talk about the formation of a new
type of legal culture regarding persons who need palliative care (Belov and Gro-
movchuk, 2020). The general deterioration of the economic situation in Ukraine in
recent years, inflation, political and social instability caused by the aggression of the
Russian Federation, and other factors lead to the fact that the various benefits, pen-
sions, and other benefits for persons receiving palliative care in Ukraine turned out
to be rather insufficient.

The concept of palliative care is posted on the website of the World Health Or-
ganization, it was proposed by experts and evoked at the meeting of the Parlia-
mentary Assembly of the Council of Europe during the discussion of innovative
approaches to palliative care and the adoption of the corresponding resolution. Pal-
liative care is interpreted as a comprehensive approach, whose purpose is to ensure
the maximum quality of life of a patient with an incurable (fatal) disease and his/
her family members, by preventing and alleviating suffering due to early detection
and accurate diagnosis (assessment) of emerging problems, and the implementation
of adequate treatments (for pain and life-threatening illnesses), as well as providing
psychosocial and moral support (WHO. Palliative care, 2022).

The main principles on the basis of which medical care is provided to the ter-
minally ill are the following: availability (palliative care should be provided to all
terminal patients in such a way that they have equal opportunities), high quality
(providing palliative care in accordance with national and international qual-
ity standards for the provision of such care), continuity (assistance to the terminally
ill must be provided throughout the patient’s illness and, if necessary, in various
health care facilities, whose choice is determined by his/her condition), as well as
ethical and humane attitude (entities who provide palliative care must follow moral
and ethical rules).

The full-scale invasion of Ukraine by the Russian Federation caused mass mo-
bilization, therefore, the number of persons with the status of military personnel
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increased several times. The exercising of the rights of such persons in the field of
health care is addressed in detail by a number of normative acts.

The Law of Ukraine on Social and Legal Protection of Military Personnel and
Their Family Members (1991) provides guarantees for the exercise of the service
members’ right to health care. According to Viktor Zahovskyi and Volodymyr
Livinskyi, in order to solve this problem, it would be expedient to determine the is-
sue of medical support for the servicemen.

On October 31, 2018, the Cabinet of Ministers of Ukraine approved the Military
Medical Doctrine to resolve the issue of regulating the medical care for servicemen.
The doctrine lays the foundation for building a modern system of health care for the
military, because all legislative acts regulating the medical support of the Armed
Forces of Ukraine must be adopted on its basis. It also defines the tasks, principles,
organizational structure and financing of the military health care system, as well as
the responsibility of state authorities for regulating the implementation of the right
of military personnel to medical assistance.

This normative legal act defines the concept of the Unified Medical Space, which
consists in the unification of all state resources in the field of medical care under
unified management and financing. In particular, the cooperation of the military
medical services and the civilian health care system with the aim of providing medi-
cal support to the military personnel was emphasized.

According to the Law of Ukraine on the Status of War Veterans and Guarantees
of Their Social Protection, 1993, combatants (Articles 5, 6) have the right to receive
free of charge pharmaceuticals, medicinal products, immunobiological preparations
and medical devices according to doctors’ prescriptions; free basic dental prosthet-
ic devices (with the exception of those made of precious metals); free health resort
services in a state-run facility or compensation for the cost of private health re-
sort services (Article 12).

Military personnel have the right to free professional medical care in military
health care facilities. In the case of unavailability of military medical health care
institutions, relevant wards or special medical equipment, as well as in urgent
cases, medical assistance is provided by state or community health care institu-
tions at the expense of the Ministry of Defense of Ukraine, or other institutions
established in accordance with the laws of Ukraine, military formations and law
enforcement agencies.

In the face of the full-scale invasion of Ukraine by the Russian Federation, it has
been necessary to remodel the system of providing medical assistance to military
personnel. Pursuant to the Decree of the President of Ukraine No. 64/2022 on the
imposition of martial law in Ukraine dated 24 February 2022 and taking into ac-
count the operational situation of the presence of the wounded in the country as
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of 25 February 2022, the Ministry of Health of Ukraine issued an order regarding
the provision of medical assistance during martial law to military personnel par-
ticipating in the operation of the United Forces dated 25 February 2022 No. 379.
According to it, medical assistance is provided to all victims and wounded 24 hours
a day without exception, hospitalization of the victims and wounded is carried out
in the nearest health care facilities that are able to provide help, according to the type
of injuries.

The government changed the systemic approach, namely, the treatment of the
wounded is carried out not by specially defined entities, but by the entire system
of health care institutions. Therefore, typical hospitalization measures in special-
ized health care institutions will return after the stabilization of the situation and
a separate order of the Ministry of Health.

In connection with the need for treatment of the wounded abroad and psycho-
logical rehabilitation, the Law of Ukraine on Social and Legal Protection of Military
Personnel and Their Family Members (1991) was amended in order to normalize
the relevant processes. Thus, in April 2022, the Law of Ukraine on Amendments
to Article 11 of the Law of Ukraine On Social and Legal Protection of Military Per-
sonnel and Their Family Members was adopted regarding the improvement of the
procedure for providing medical assistance to servicemen under martial law (2022).

During the period of martial law, military personnel who directly participate
in the implementation of measures necessary to ensure the defense of Ukraine, pro-
tect the safety of the population and the interests of the state in connection with the
military aggression of the Russian Federation against Ukraine, being directly in the
areas of implementation of the specified measures, may be sent, in accordance with the
recommendation of the military medical commission, to medical institutions located
outside of Ukraine for further medical care or medical and psychological rehabilita-
tion. The specified military personnel and their accompanying medical personnel are
not subject to restrictions on Ukrainian citizens’ travel outside Ukraine (Chapter 1).

The Cabinet of Ministers of Ukraine shall establish the procedure for providing
military personnel with medical aid or medical and psychological rehabilitation in
medical institutions outside of Ukraine and for payments for such medical aid ser-
vices. The cost of travel and relevant medical assistance or medical and psychologi-
cal rehabilitation will be covered by the state budget, except for the cases of provid-
ing the aforementioned assistance at the expense of the receiving party.

Another law dated 24 March 2022 amended, in particular, Article 11 of the Law
of Ukraine on Social and Legal Protection of Military Personnel and Their Family
Members (1991), introducing the right to free psychological assistance to service-
men. Psychological assistance is organized by the psychological services of military
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units (subunits), and if necessary, it is provided in military medical health care in-
stitutions in accordance with the procedures approved by the central bodies of the
executive power that have military formations and law enforcement agencies estab-
lished in accordance with the laws of Ukraine under their command.

The analysis of the current state of medical services provided to the ATO/JFO ex-
combatants in Ukraine (2022), carried out by the LLC “Ukrainian Center for Health
Care” showed that the ATO/JFO ex-combatants are active consumers of medical ser-
vices: after returning from military service, they often need access to mental health
services, rehabilitation and other types of medical care. Failure to take into account
the needs of the ATO/JFO ex-combatants in terms of medical care during the de-
velopment of policies creates significant obstacles in the process of reintegration of
the ex-servicemen into the civilian environment and affects the quality of their lives
and the lives of their families. The authors of the study indicated that: “The right of
the ATO/JFO ex-combatants to receive high-quality reintegration services (medical,
medical, psychological and social) is violated, and the existing programs and ben-
efits do not solve the main problems of this vulnerable group” (p. 1). The researchers
also emphasized the lack of a clear definition of the concept of “ex-combatant” at the
national level, as well as a simple and clear mechanism for the criteria for entering
the system and determining the scope of services.

The martial law in Ukraine, the increase in the number of participants in the
hostilities create an urgent need to develop a comprehensive program of medical
care, rehabilitation and transition to civilian life at the state level. However, until the
end of the active phase of the hostilities, the health care system is under stress, so it
needs support rather than reform.

IV. The State of Ensuring Human Rights in the Field of Health Care in Ukraine
Under the Martial Law

“The Russian Federation violates the rights of the residents of Ukraine to life and
medical care guaranteed by the Geneva Conventions. Such actions pose a direct
threat to the life and health of the civilian population, contradict the provisions of
Article 14 of the Additional Protocol to the Geneva Conventions of 8 June 1977”
emphasizes the Ombudsman Lyudmila Denisova (2 May 2022).

The unprovoked full-scale invasion by the Russian Federation in February
2022 aggravated the problems in the field of health care that had been occurring in
Ukraine since 2014 in the temporarily occupied territories. The full-scale invasion
by the Russian Federation on the territory of Ukraine triggered mass migration of
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people, both within the borders of Ukraine and outside of the country. The number
of those who have acquired the status of internally displaced persons has increased,
and problems in the medical field have worsened.

In Resolution 75/192 Situation of human rights in the Autonomous Republic
of Crimea and the City of Sevastopol, Ukraine (2020), the UN General Assembly
expressed serious concern about the inadequate conditions in penitentiary institu-
tions, given the overcrowding and lack of follow-up medical care, which exposes
persons held in detention to the risk of spreading diseases, in particular, COVID-19
(Preamble).

The population’s access to medical care is limited in the temporarily occupied
territories. The Human Rights Commissioner of the Verkhovna Rada of Ukraine
(2022) lists the cases where the invaders expelled patients from hospitals, appropri-
ated medical equipment, instead, they were forced to provide medical services to the
Russian military.

Also, Viktor Lyashko, the Minister of Health of Ukraine, stated during a brief-
ing on 6 July: “Russia has never opened a humanitarian corridor for the delivery of
medicines to the occupied territories” (2022).

Health care facilities, doctors, and ambulances are also the targets of attacks,
which is a direct violation of the norms and customs concerning war established by
international humanitarian law. Hospitals are looted or closed for various reasons
during conflict; there is a severe shortage of medical equipment and medicines; cas-
es of attacks on health care professionals and patients, as well as of cruel treatment
of them, especially the wounded, were recorded.

Doctors and nurses providing care to the sick have taken shelter from shelling
attacks in basements for many days. Even the advanced means of remote medical
care, successfully implemented at the beginning of the pandemic, have not always
worked, because a connection with a doctor can be easily lost.

The population of those territories that were quickly captured, found themselves
without access to medical services. One of the common ways of communication
between the patient and the doctor became the Telegram bots, which have provided
free online consultations of a pediatrician, otolaryngologist, orthopedic traumatolo-
gist, neurologist, dermatologist, psychologist, cardiologist, gastroenterologist, etc.

It is indicative that regional military-civilian administrations (in peacetime
regional state administrations) quickly mobilized doctors, and also informed the
population about actions that can be taken when in the need of medical assistance.

Here are some recommendations in case of such a situation, where medical as-
sistance would be necessary:

1. Learn the address and route to the nearest healthcare facility. Remember that you
can leave the house or shelter only if it safe for you.
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2. Have a first-aid kit nearby with everything you need and a supply of medicines
that you take regularly. Do not go long distances without a first-aid kit.

3. Know how to provide first aid. Please remember, here we explain how to help
a person in an emergency situation and keep him/her alive before the arrival of
medics.

4. Read the life-saving instructions.

5. Follow the messages and recommendations regarding the provision of medical
assistance to the civilian population from the military-civilian administration of
your region in official channels. Check with your local authorities for alternative
telephone numbers in the case the 103’ number cannot be reached.

Keep calm, don’t panic, check the news and be ready for any situation! (Cherkas-

ka OMCA, 2022)

Despite all efforts, the number of people with psychosomatic diseases, which often
occur or worsen due to stress, chronic fatigue and emotional overload, is increasing.

According to the system that was formed as a result of the medical care reform,
the primary health care provider for the population today is the family doctor, who
makes an electronic referral for a medical examination, and, if necessary, refers to
secondary or tertiary medical care. Accordingly, in order to receive medical assis-
tance, a person must be registered with a health care institution (a family doctor).
Also, in the case of persons who, due to various reasons, are in a difficult situation
or homeless and, accordingly, not registered with a health care institution, medical
assistance is provided without the necessity to sign a suitable declaration.

Problems that may arise include: the presence of obstacles in making an electron-
ic appointment with a doctor, lack of appointment slots for the nearest time in the
doctor’s schedule, long queues at the office/clinic, architectural obstacles in health
care facilities and inaccessible transportation. They all limit access to primary medi-
cal care, in particular, the availability of family doctor services.

These problems can be addressed by increasing digitalization in health care and
education, and by educating both medical staff and patients about the basics of
working with digital tools to improve quality of life.
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Also, an analysis of the practice of the European Court of Human Rights in the field of
using genomic information and human biological material was carried out. The need for the
legislative introduction of international standards in the process of molecular genetic test-
ing has been identified and substantiated.

Keywords: forensic examination, forensic science institutions, protection of human rights,
European Court of Human Rights, national and international legislation, ge-
nome, genomic information, human biological material, DNA forensics, DNA
identification, molecular genetic testing

1. Introduction

Forensic examination as a criminal procedure has long been firmly embedded in

the practice of criminal justice. The development of modern justice is almost impos-

sible without the use of special knowledge, skills and abilities possessed by forensic
experts and specialists—specialized competencies applicable in crime investigation

(Juodkaité-Granskiené, 2014, pp. 168-201). Developing and improving on the ba-

sis of the latest scientific and technical achievements, forensic examinations appear

more and more often in criminal proceedings, helping to determine factual circum-
stances of a case.

Traditional forensic examinations are quite well developed and publicized (un-
derstood and used). However, today’s challenges necessitate the development of new
forensic areas (types). As a result, the issues of considering innovative forensic ex-
aminations are at the core of the scientific discourse, and they include collecting,
studying and processing human genomic information as well as conducting mo-
lecular genetic testing.

At present, the following purposes of genetic databases have been defined in the
course of their application:

— databases are repositories of genetic information;

— databases allow to link different episodes of criminal offenses in one criminal
case or connect crimes committed at different points in time (sometimes quite
distant);

— databases help establish the identity of a perpetrator, victim of a crime or identify
unrecognized corpse.

The collection, study and processing of human genomic information as well
molecular genetic testing in conditions of the present legal reality (wars, terrorism
acts, etc.) are of particular relevance. Every year, criminals try to use more sophis-
ticated ways to commit illegal acts and conceal evidence. It should be highlighted
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that due to the changes in the modern world, various areas of illegal activity are also
evolving, but thanks to the use of modern technologies, law enforcement agencies,
with an active assistance of forensic science institutions, manage to effectively solve
crimes. One of these methods is molecular genetic testing.

In the practice of law enforcement agencies of the Ministry of Internal Affairs of
Ukraine, the main method of identifying a person is the study of papillary patterns
of fingers. Thus, when committing a crime, perpetrators use gloves to avoid leav-
ing fingerprints, so alternative methods of perpetrator identification are required.
Dactyloscopy (fingerprint identification) is being replaced by molecular genetic test-
ing, i.e., DNA research. As stated in Article 1 of the Law of Ukraine About the state
registration of human genomic information, human genomic information consists of
human genetic traits and data about them; molecular genetic research (testing) for
the state-managed registration of genomic information consists in research on bio-
logical material to obtain genetic traits of a person. All data received by authorized
entities will be stored in a database of human genomic information—a collection of
organized data on genomic information in electronic form (About the state registra-
tion of human genomic information. Law of Ukraine, 2022).

By using 1/100 percent of person-specific DNA, scientists can make specific find-
ings that have significant forensic value to the prosecution in a case. First, they can
determine the genetic profile drawn from biological evidence found at a crime scene
and compare it with the genetic profile of a suspect, thus allowing to connect the
suspect with the crime. Then, a scientist can calculate the statistical probability that
a random unrelated person within the human population could coincidentally have
the same genetic profile as the one from the crime scene evidence. Such a determi-
nation helps the prosecutor prove that the person in question committed the crime.
When performing forensic DNA testing, analysts first compare the profile gener-
ated from the crime scene evidence sample to the profile generated from the sus-
pect’s sample. To this end, the analyst examines 13 locations along the chromosome,
known as loci, which the relevant international scientific community has identi-
fied as suitable for comparison purposes. Each locus contains two alleles, one from
each parent.

When the STRs from a crime scene profile match the suspect’s profile, it means
that there is a match at each and every one of the 26 alleles (genes) that comprise
the 13 loci. (The 13 core loci used for STR comparisons are: TPOX, D3S1358, FGA,
D5S8818, CSF1PO, D7S820, D8S1179, THO1, VWA, D13S317, D18S51, D21S11, and
D168539. Profiles are also developed at the amelogenin locus for sex determina-
tion. Currently, Profiler Plus ID and CoFiler typing systems are the kits predomi-
nantly used for analysis. MtDNA analysis only investigates a single locus, in com-
parison with the 13 used in nuclear DNA analysis.) The specificity of this forensic
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identification is one of the most significant strengths of DNA. When scientists
compare the crime scene evidence profile and the suspect’s profile, they look for
a 100-percent match of the two profiles at the 13 loci. This comparison is not a sta-
tistical determination, but rather a scientific one. DNA analysts, however, do speak
in terms of statistical probability when describing the frequency of finding a certain
profile among human populations. There are approximately six billion people on
Earth. Comparing DNA at 13 loci can generate a random match probability greater
than six billion. In other words, the analyst may testify that there is no likelihood
that anyone else, other than the suspect, can have the same genetic profile as the
profile generated from both the crime scene evidence and the suspect. By calculat-
ing the random match probability, scientists can conclude from whom the DNA
originated, a method called DNA source attribution. In other words, these statistical
formulae allow the analyst to demonstrate, using 13 loci in STR testing, that an in-
dividual profile matching the profile generated from the crime evidence will not be
found in any other unrelated person on earth (Kreeger and Danielle, 2003).

Ukrainian law enforcement structures have been using certain types of genomic
analysis in their practice for a long time. But now, in the context of the armed ag-
gression, this issue reaches a new level of development and use. After all, right now
molecular and genetic testing allows solving a number of urgent needs for iden-
tification of people who committed a criminal offense or are missing; identifica-
tion of unrecognizable human corpses, their remains and human body parts (this
especially applies to our defenders who died on the battlefield or civilians who were
in the temporarily occupied territories). Thus, for example, only with the help of
collecting and processing human genomic information, as well as carrying out mo-
lecular genetic testing, it was possible to identify the Ukrainians who died in Bu-
cha (Kyiv Region). Approximately two hundred people have not been identified yet.
Their relatives cannot recognize them, a fact that demonstrates the extent to which
their bodies have been mutilated by the Russians. That is why DNA testing is the
only solution. It is carried out by French forensic experts along with our experts (The
Body Is Completely Burnt..., 2022).

In the four months of the war, more than 6,000 identification examinations have
already been scheduled, of which about 40 percent have already been completed.
That is why the creation of a tool for accumulating and systematizing this informa-
tion, providing a legal status that allows to use it as an evidentiary basis in the pro-
cess of proving Russian crimes against Ukraine, is extremely urgent today.
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2. Literature Review

Particular issues of collecting, studying, and processing human genomic infor-
mation, as well as molecular genetic testing in forensic science institutions were
studied in research papers by such domestic and foreign scientists as O. M. Ban-
durka, Z. Bernachek, R. K. Bichurin, T. V. Hanzha N. M. Diachenko, A. Ivanovich,
M. P. Klymchuk, O. M. Kliuiev, S. M. Lozova, O. V. Matarykina, H. V. Mudretska,
V. V. Nevhad, M. V. Nechyporuk, E. B. Simakova-Yefremian, A. Solash, H. O. Spy-
tsyna, N. Ye. Filipenko, O. V. Tsykova, K. Shpindler, M. H. Shcherbakovskyi,
G. Juodkaité and others.

The problems of improving expert activity, the issues of collecting, studying and
processing human genomic information as well as conducting molecular genetic
testing in forensic science institutions can be studied from various viewpoints: for
example, by analyzing an issue’s history, researching legal matters from a proper
perspective, etc. Each of the indicated research areas is fairly interesting and seems
to be promising. However, the mentioned areas are very comprehensive and at the
same time research a phenomenon only from one angle, so let us focus on the issues
of applying the systemic approach to the indicated issue as a method allowing us
to carry out a systemic and structural analysis of the phenomenon being studied,
considering it in an integrated manner. The range of scientific developments on this
issue is quite wide, but not all problematic issues of forensic examination applica-
tion have been resolved: some of them have only been identified, while some are
still debatable and almost undeveloped. But the main issue of such activity is an
almost complete lack of legislative framework. Therefore, in no way detracting from
the scientific and practical value of the published research papers on the issue un-
der consideration, let us stress that the issue of collecting, studying and processing
human genomic information, as well as conducting molecular genetic tests, neces-
sitates comprehensive coverage to take into account provisions of current Ukrainian
and foreign legislation, professional theoretical research, problems of practice and
implementation of international experience. The problems of moral and ethical col-
lection and application of such information constitute a separate important issue.

For this reason, the topic that will be examined in this monograph turns out to be
highly relevant for Ukrainian science and law enforcement practice.
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3. Main Content Presentation

The History of Development

The shift in the EU policy towards a common forensic science area is not only a sig-
nificant step in the development of forensic science, but it also highlighs the previ-
ously unidentified need for forensic harmonization and its role in ensuring human
security. It is now recognized that only the harmonization of forensic science and
law in general can guarantee the existence of the fundamental values of a democratic
society: freedom and security (Kurapka, Malevski and Matuliené, 2016, p. 354). And
this is a highly important postulate, especially when it comes to protection of an
individual in the process of collecting, studying and processing human genomic
information as well as conducting molecular genetic analysis.

Molecular analysis answers the question: what does the substance under study
consist of? It is performed using gas chromatography and chromatography of high
pressure fluids, chromatography spectrometry and molecular mass spectrometry,
molecular spectral analysis (Didyk, 2003, pp. 34-36). DNA analysis is a promising
modern method widely applied by Interpol and forensic laboratories around the
world. There are two directions in DNA profiling: one is the matching of the biologi-
cal samples found at a crime scene and those collected from the suspect; the other
is the determination of kinship by DNA (routinely used in civil cases to establish
paternity) (Mullis and Faloona, 1987).

In the case of performing a retrospective analysis of the origin and development
of molecular genetic analysis (also called DNA fingerprinting) and creation of spe-
cific databases, it can be stated that in fact the first forensic DNA database was es-
tablished in 1986-1987 in England when searching for a serial rapist and murderer
(after two teenage girls had been raped and Kkilled in Leicestershire within three
years). In a short time, in two neighboring towns the police collected blood samples
of the whole male population in the corresponding age group (about 5,000 people)
who agreed to give it voluntarily. This was the first case of DNA fingerprinting per-
formed to identify the perpetrator. Unfortunately, the undertaken activities did not
produce a positive result as the killer replaced his own blood with another person’s
biological material. This manipulation was exposed a few years later. The entire case,
which is considered to be the first application of DNA analysis in criminal investiga-
tions, is described in the book Blooding by Joseph Wambaugh (Wambaugh, 1989).

Given the significance of such information to law enforcement, DNA databases
based primarily on the so-called single-locus VNTR polymorphism that can be con-
ditionally viewed as the first generation of commonly used markers for DNA profil-
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ing. Step by step, information on DNA polymorphism of criminals was accumulated
at crime scenes, and a number of laboratories stored DNA profiles based on VNTR
loci for a total of more than 5,700 individuals in the United Kingdom until 1995.
In April of the same year, the National DNA Database (NDNAD) of England and
Wales was launched, becoming the world’s first nationwide DNA database based
on the second generation of STR locus markers. The launch of such a database was
preceded by the Criminal Justice and Public Order Act passed in 1994 by the Brit-
ish Parliament which became the legal basis for the NDNAD. This law allowed the
police take DNA samples without the consent of any person accused of committing
an offense classified as “registered,” as well as search for information in a database of
relevant DNA profiles. By December 1995, NDNAD had already stored 19,000 DNA
profiles and exposed more than 100 criminals while searching the database, due to
matching polymorphism data of their DNA with the ones stored in this database.
The experience of using the British national forensic DNA database shows an aver-
age increase in detection by 60 percent and 3-4 times (National DNA Database Strat-
egy Board Annual Report, 2017) increase in detection of petty offenses.

Considering the cutting-edge experience of England in detection of criminal of-
fenses and felonies, similar forensic DNA databases were launched in the European
Union and other countries. To date, forensic DNA databases are already used in 69
countries of the world, and in 34 countries similar databases are at different stages
of development (Machado and Granja, 2020). For example, some of the first such
databases were launched in 1996 in Northern Ireland, Scotland and New Zealand.
In 1997, they were launched in the Netherlands and Austria, in 1998 in Germany
and Slovenia, in 1999 in Finland and Norway, in 2000 in Denmark, Switzerland,
Sweden, Croatia, and Bulgaria, in 2001 in France and the Czech Republic, in 2002 in
Belgium, Estonia, Lithuania, and Slovakia, in 2003 in Hungary and Latvia (Santos,
Machado and Silva, 2013).

Interpol has its own automated genetic database, the DNA Gateway, which con-
tains DNA profiles provided by member countries. DNA Gateway was launched
in 2002 and stores more than 242,000 DNA profiles from 85 member countries
(INTERPOL Official website). Unlike other databases, the DNA Gateway is used
only to compare and share information and does not allow to identify a particular
person because it does not contain personally identifiable information. It functions
as a stand-alone database and is not linked to other Interpol databases.

In the late 1980s, a number of US states decided to launch similar DNA data-
bases and when some other states followed their example, the FBI developed the
Combined DNA Index System (CODIS) which allowed to exchange data and their
use by other states. It was first applied in court in 1991, in Minnesota. In 1992, the
US Armed Forces Institute of Pathology launched a DNA bank designed to identify
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the military personnel killed in Iraq during Operation Desert Storm of 1991. The
peculiarity of this repository is that it stores blood samples of servicemen but not
their DNA data that are obtained as unidentified remains found during military
operations become available.

The analysis of the CODIS system that was launched as a pilot program in
1990 showed that as of October 1993, a total of 141,870 DNA samples of criminals
analyzed on the basis of VNTR polymorphism had been collected in several states
involved in this tested system. The best such work has been done in California and
Virginia (37,000 and 70,000 DNA profiles, respectively). By 31 December 1993, legis-
lative decisions on the operation of DNA databases had been adopted in 19 US states.
A prominent role in further development of such DNA databases and their dissemi-
nation throughout the United States was played by the DNA Identification Act of
1994. By the end of 1997, the CODIS database had increased by another 85,000 sam-
ples presented as VN'TR loci. And at the time of the transition of the CODIS system
into another type of polymorphism in the form of STR-loci in different US states,
an aggregate of more than 230,000 records of VNTR polymorphism were available
as of July 1998.

As aresult, DNA databases based on STR polymorphism started to emerge in the
USA. The basis for operation of the new national DNA database in the USA is the
DNA Identification Act of 1994 (42 USC § 14132), which enshrined the creation of
the National DNA Index System (NDIS) covering convicted offenders, arrestees, de-
tainees, forensic casework samples, unidentified human remains, missing persons,
and relatives of missing persons. Similar databases have been launched at the local
level (Local DNA Index System: LDIS) and the state level (State DNA Index System:
SDIS) in compliance with state laws. All of them make up a single system called the
Combined DNA Index System: CODIS (CODIS and NDIS Fact Sheet — FBI). Since
July 2004, CODIS has been operating in the United States, in all 50 states and the
District of Columbia, although in October 1998, when the system was first launched
based on 13 STR loci, it was applied for forensic purposes in only nine states but
already stored about 119,000 DNA profiles, some of which were received from previ-
ously available DNA samples, analyzed on the basis of DQA1/PM- and VNTR-loci.

CODIS was designed to compare a target DNA record against the DNA records
contained in the database. Once a match is identified by the CODIS software, the
laboratories involved in the match exchange information to verify the match and
establish coordination between their two agencies. The match of the forensic DNA
record against the DNA record in the database may be used to establish plausible
grounds to obtain an evidentiary DNA sample from the suspect. The law enforce-
ment agency can use this documentation to obtain a warrant authorizing the collec-
tion of a known biological reference sample from the suspect. The casework labora-
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tory can then perform a DNA analysis on the known biological sample so that this
analysis can be presented as evidence in the court.

Following the USA, the CODIS system based on 13 STR-loci was adopted in Can-
ada in December 1998 and an analogue DNA database, National DNA Data Bank of
Canada (NDDB) was launched, but its first practical application took place in mid-
2000. At the same time, the NDDB is very similar to the three-tier CODIS system
in the USA.

European countries also do not stand aside from collection, study, classification
and use of personal genomic information. ENFSI members include 73 organizations
(forensic science institutions, forensic laboratories) from 39 European countries
(Official website ENFSI). It is the world’s largest international organization of fo-
rensic science institutions that has gained international recognition. Among the
countries which institutions belong to the European network are Armenia, Austria,
Azerbaijan, Belgium, Bulgaria, Great Britain, Hungary, Greece, Georgia, Denmark,
Spain, Ireland, Italy, Lithuania, Latvia, Montenegro, the Netherlands, Norway, Po-
land, Romania, Russia,' Serbia, Slovakia, Slovenia, Turkey, Ukraine, Sweden, Swit-
zerland, etc. (Linnyk and Omelchuk, 2017, pp. 236-241).

The ENFSI Purpose declared in its Constitution is to be at the forefront of the
world in terms of the quality, development and delivery of forensic science across
Europe. A core ENFSI activity is the organization’s strive to earn credibility in the
tield of forensic science in Europe and the world by enhancing the quality of forensic
services at all stages of court proceedings: from the crime scene to the court (Official
website ENFSI).

The 31st ENFSI Annual Meeting organized by the Italian Forensic Science
Police Service was held on 29-31 May 2018 in Rome (Italy); it was attended by

The Council of the European Network of Forensic Institutions (ENFSI) made a decision to
suspend the membership of the Russian Federal Forensic Center (Moscow) and the North-
West Regional Forensic Center (St. Petersburg). The decision was taken at the initiative of the
leadership of the Kyiv Research Institute of Forensic Expertise of the Ministry of Justice of
Ukraine (KNDISE). In addition to the exclusion of forensic expert institutions of the Minis-
try of Justice of the Russian Federation, the ENFSI Council also made a decision to exclude
all Russian scientists from the European Academy of Forensic Science (EAFS), as reported
by Pinelopi Miniati, Chairperson of ENFSI, in a letter sent to KNDISE. “NFSI's thoughts are
with Ukraine and especially the four Ukrainian ENFSI member institutes. We hope for this
pointless war to cease without any more victims on any side,” Pinelopi Miniati said in the let-
ter. Victories on the scientific front: forensic expert institutions of the Russian Federation are
excluded from international specialized organizations. Publication date: 20.03.2022. URL:
https://lexinform.com.ua/v-ukraini/noviny-kompaniy/peremogy-na-naukovomu-fronti-
sudovo-ekspertni-ustanovy-rosijskoyi-federatsiyi-vyklyucheni-z-mizhnarodnyh-profilnyh-
organizatsij/
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representatives of 55 forensic science institutions from 31 European countries. At-
tention was drawn to exchanging experience and the latest R&D projects in the
following areas: DNA analysis, drug analysis, document verification, tools identifi-
cation, ballistics and forensic visualization (face recognition, photogrammetry, por-
traiture). When we mention the ENFSI network, it is important to state that ENFSI
is a monopoly organization in the European Union in the field of development of fo-
rensics in the member states of the European Union and the states that intend to be-
come members. In 2009, the European Commission decided to grant ENFSI the mo-
nopoly status concerning forensic science in Europe (European Forensic Initiatives
Centre—EFIC Foundation). The Commission tends to turn to ENFSI in situations
when information or advice on forensic science is needed. Also, as a result of this
decision, the Commission has allocated some funds for ENFSI to spend on various
projects executed through specific action grants. As a monopoly organization in the
European Union in the field of forensic sciences, ENFSI started the EFSA 2030 pro-
ject at the beginning of 2022 (Vision of the European Forensic Science Area 2030).
Through this project, entitled “Improving the Reliability and Validity of Forensic
Science and Fostering the Implementation of Emerging Technologies,” ENFSI has
a vision to ensure the quality, development and presentation of forensic science with
the imperative of foresight to recognize scientific and technological trends that will
concern the forensic community in the years to come. The vision of EFSA 2030 aims
to include the upcoming trends in forensic science in the application of new methods
for solving (so far) unsolvable forensic issues, as well as the challenges brought by
the application of new methods, techniques and technologies. The purpose of the
vision is to harmonize and balance the development of forensic sciences, which will
contribute to a more effective administration of justice in Europe. Important for this
paper is Article 2.2 of the Vision which regulates the handling of forensic databases,
and therefore the DNA profile database:

2.2. Forensic data sharing across agencies and jurisdictions is ongoing and is pre-
dicted to increase in the future. Where relevant, the forensic community should
study the differences in data collection methods and file formats which hinder the
exchange of information, vital to maximizing the use of forensic analysis and com-
parison. ENFSI supports the harmonization of formats in datasets and offers tools to
share reference data.

Further study of professional literature helped find out that apart from ENFSI there
are other international organizations in the world today. They address the issue of
the development and enhancement of forensic science activities, and international
cooperation in this field:
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1. The International Association for Identification (IAI) is one of the largest and
most authoritative professional forensic associations. Currently, IAI, which has
become one of the most prestigious professional associations in the world, has
more than 5,000 members from 69 countries. It is chaired by a 15-member Board
of Directors headed by the President. The IAI has 29 standing committees. In
addition, credible commissions for certification of forensic experts in seven spe-
cializations have been established. The association has 45 branches in various US
states and other countries (Nechyporuk et al., 2021, p. 836).

2. The International Society for Forensic Genetics was created in 1989 in Germany
to advance achievements of genetics in forensic science and justice. The Society
has assumed the role of a leading organization in the field of forensic genetics
and coordinates research on genetic markers for criminal justice purposes. It was
expected that the opening of European borders within the EU could lead to an
increase in international crime rate, and forensic geneticists would need standard
techniques of research and documenting results. At present, the list of members
of the Society includes the main laboratories of forensic genetics of leading foren-
sic institutions in European countries, such as Austria, Belgium, Denmark, Great
Britain, Finland, France, Greece, Ireland, Italy, Netherlands Norway, Portugal,
Scotland, Spain, Sweden and Switzerland. This group implements a significant
project: creation of a DNA database of different populations (Nechyporuk et al.,
2021, p. 65).

3. The International Crime Scene Investigators Association was established to as-
sist individuals and organizations specialized in crime scene investigation. Scene
investigation is a complex field and requires knowledge and skills in almost all
forensic disciplines.

4. The Association for Crime Scene Reconstruction started to operate as an asso-
ciation of a group of experts in the states of Oklahoma and Texas (USA). These
experts realized the necessity for a multidisciplinary investigation of an entire
crime scene with the aim to recreate many elements of a criminal event and to
detect and preserve physical evidence. The Association members include repre-
sentatives of law enforcement agencies responsible for crime investigation, foren-
sic experts and teachers. Currently, the association has more than 550 members.
Among other things, the objectives of the Association’s activity are as follows:
encouraging exchange of information and procedures (techniques) vital for re-
construction of crime scenes; encouraging research of the existing and develop-
ment of new improved methods of crime scene investigation for reconstruction;
promotion of educational programs designed to raise qualifications of foren-
sic experts-practitioners in the field of crime scene reconstruction; provide the
Association members with the opportunity of consultation with colleagues in
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particular cases; publication of a newsletter; enhancing cooperation and relations

between agencies and representatives of different forensic science institutions;

ensuring that the Association members can interact with forensic experts of vari-
ous expert specializations within the Association and disseminate information

about themselves (Nechyporuk et al., 2020, p. 218).

5. In 2015, Forensic Science Ireland adopted a strategic plan for 2015-2018. Apart
from the improvement of forensic support of the criminal justice system, the plan
called for the creation of a DNA database and initiation of a number of organi-
zational measures, and further international cooperation in the field of forensic
science (FSI Strategic Plan 2015-2018).

A significant aspect of the international cooperation of Ukrainian forensic sci-
ence organizations with foreign experts in collecting, studying and processing hu-
man genomic information as well as conducting molecular genetic analysis is the
establishing of international and regional reference-information databases of data-
bases international forensic science companies, foreign forensic science institutions
(Filipenko, Bublikov and Obolientseva-Krasyvska, 2021, pp. 10-16).

These problems could be tackled and the full potential of point-of-care and mo-
bile forensic analyses could be realized if measurement devices could be operated in
an integral forensic network. Through the network, the necessary calibration and
quality control measures could be applied that would enable reliable forensic instru-
mentation for assuring further usage of findings as admissible and reliable evidence.
The network would allow forensic experts to assess data generated outside the foren-
sic laboratory and to provide direct assistance to the investigators on location (crime
scene). From these activities, it also becomes apparent for which samples a more
detailed follow-up examination is required at the forensic laboratory. The forensic
expert force is thus used more effectively and findings can be fed into the platform
creating a continuous cycle of platform and data development. This approach would
combine central data collection allowing forensic intelligence and knowledge man-
agement with rapid and efficient decentralized forensic analysis. This novel concept,
although technologically challenging, could lead to a step change in the efficien-
cy and efficacy of the forensic information gathering process. It could also cause
a paradigm shift in the role of forensic institutes and forensic experts in the crimi-
nal justice system: a shift towards a new role for forensic institutes and laboratories
as custodians of the forensic platforms and point-of-care and portable equipment
and methods. It would also allow forensic institutes to develop powerful forensic
intelligence tools to discover potential case and evidence connections, to better un-
derstand criminal activities, to monitor and optimize policing, to improve the ef-
ficiency of forensic investigations and to assist in crime prevention and disruption
(Kloosterman et al., 2015).
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For the effective usage of forensic databases, not only proper legal bases are nec-
essary but also bilateral agreements among states are vital. In order to combat ter-
rorism in the most efficient way, seven countries of the European Union (Austria,
Belgium, France, Germany, Luxembourg, the Netherlands and Spain) signed a con-
vention on 27 May 2005, in the city of Priim in the Federal Republic of Germany,
which ensures, in particular, the exchange of DNA profiles and fingerprints. The
Council of the European Union accepted this initiative by adopting the Decision of
the European Union Council 2008/615/JHA dated 23 June 2008 on the stepping up
of cross-border cooperation, particularly in combating terrorism and cross-border
crime. The convention ensures exchange of forensic data between EU member states
in the field of DNA profiles, fingerprints and vehicle registration data.

Given the significance of that document, we would like to cite specific provisions
of the convention, in particular those related to forensic databases. For example,
Chapter 2 DNA profiles, fingerprint material and other data, Article 2 Establishment
of national DNA analysis files stresses: Member States shall open and keep national
DNA analysis files for the investigation of criminal offences. Processing of data kept
in those files, under this Decision, shall be carried out in accordance with this Deci-
sion, in compliance with the national law applicable to the processing. For the pur-
pose of implementing this Decision, the Member States shall ensure the availability
of reference data from their national DNA analysis files. Reference data shall only
include DNA profiles established from the non-coding part of DNA and a reference
number. Reference data shall not contain any data from which the data subject can
be directly identified. Reference data which is not attributed to any individual (uni-
dentified DNA profiles) shall be recognizable as such.

Article 3 Automated searching of DNA profiles:

1. For the investigation of criminal offences, Member States shall allow other Mem-
ber States’ national contact points access to the reference data in their DNA anal-
ysis files, with the power to conduct automated searches by comparing DNA pro-
files. Searches may be conducted only in individual cases and in compliance with
the requesting Member State’s national law.

2. Should an automated search show that a DNA profile supplied matches DNA
profiles entered in the receiving Member State’s searched file, the national con-
tact point of the searching Member State shall receive in an automated way the
reference data with which a match has been found. If no match can be found,
automated notification of this shall be given.

Article 4 Automated comparison of DNA profiles:

1. For the investigation of criminal offences, the Member States shall, by mutual
consent, via their national contact points, compare the DNA profiles of their uni-
dentified DNA profiles with all DNA profiles from other national DNA analysis
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tiles’ reference data. Profiles shall be supplied and compared in automated form.

Unidentified DNA profiles shall be supplied for comparison only where provided

for under the requesting Member State’s national law.

2. Should a Member State find that any DNA profiles supplied match any of those in
its DNA analysis files, it shall, without delay, supply the other Member State’s na-
tional contact point with the reference data with which a match has been found.
Article 7 Collection of cellular material and supply of DNA profiles
Where, in ongoing investigations or criminal proceedings, there is no DNA pro-

tile available for a particular individual present within a requested Member State’s

territory, the requested Member State shall provide legal assistance by collecting and
examining cellular material from that individual and by supplying the DNA profile
obtained, if: 1) the requesting Member State specifies the purpose for which this is
required; 2) the requesting Member State produces an investigation warrant or state-
ment issued by the competent authority, as required under that Member State’s law,
showing that the requirements for collecting and examining cellular material would
be fulfilled if the individual concerned were present within the requesting Member

State’s territory. 3) under the requested Member State’s law, the requirements for col-

lecting and examining cellular material and for supplying the DNA profile obtained

are fulfilled (Ivanovi¢ and Merike, 2011).

Meanwhile, it should be stressed that this convention is open for accession by
any member state of the European Union. After accession, all states will also be
obliged to implement it into their national legislations. According to the convention,
only member states have access to forensic databases (in the scope of DNA profiles
and fingerprints). However, EU candidate countries must thoroughly prepare to join
the forensic database through the Priim Convention. That is particularly true for
accreditation of forensic laboratories in the field of DNA profiles and fingerprint
analysis in compliance with the ISO 17025 international standard.

If we consider domestic experience of processing human genomic material and
conducting molecular genetic testing, the widest network of forensic genetics labora-
tories is owned by forensic science institutions of the Ministry of Internal Affairs of
Ukraine. In particular, molecular genetic analysis is performed at the State Scientific
Research Forensic Center of the Ministry of Internal Affairs of Ukraine, forensic
science centers of the Ministry of Internal Affairs of Ukraine in the Kyiv, Kharkiv,
Vinnytsia, Zaporizhzhia, Lviv, Mykolaiv, and Ivano-Frankivsk regions. The func-
tions of keeping automated forensic records of human genetic traits are also fulfilled
by the divisions of Expert Service of the Ministry of Internal Affairs of Ukraine
(Stepanyuk, 2019, p. 175).

The main object of forensic molecular genetic analysis is human DNA, i.e., mol-
ecules contained in the nucleus (nuclear DNA) and in the cell mitochondria (mito-
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chondrial DNA). At the same time, it is worth noting that nuclear DNA, which is the
basis of a chromosome, contains the majority of information necessary to determine
individual genetic traits of a person, that is why it is of key importance in solving iden-
tification tasks. During forensic investigation, human cells with nuclei from which it
is possible to isolate DNA can be found in traces of blood, saliva, semen, hair, par-
ticles of epithelium, and also parts of organs and corpse tissues. When identitying,
seizing and storing objects of biological origin during an investigation of the crime
scene and other investigative (search) actions, the investigator, prosecutor, specialists
and all other participants must observe measures aimed at preventing destruction or
contamination of the trace evidence (Peculiarities of Collecting..., 2016, p. 35).

Despite a well-established practice of conducting this forensic examination and
working with personal genomic information, in the legislative field, statutory provi-
sions of such activity appeared relatively recently. As we noted earlier, the provisions
of the Draft Law of Ukraine On State Registration of Human Genomic Information
were adopted on 14 April 2022 [27], immediately stirring broad response of both
scientists and lawyers.

Let’s look at some of the most controversial provisions of this Draft Law.

1. Availability of a huge number of corruption risks.

According to Article 3 of the Draft Law, one of the principles which state reg-
istration of genomic information must comply with is a combination of volunta-
rism and obligation. In this regard, the Draft Law clarifies the categories of persons
whose genomic information is subject to obligatory state registration (Article 5). In
addition, Article 6 of the Draft Law also stipulates that citizens of Ukraine, as well
as foreigners and stateless persons, have the right to voluntary state registration of
genomic information upon their written statement or a written statement of a per-
son specified in Parts 3 and 4 of Article 6 of the Draft Law. Meanwhile, Part 1 of Ar-
ticle 8 of the Draft Law stipulates the obtaining of biological material from persons
who voluntarily join or are called up for military service and from military person-
nel by a person designated by a military medical commission. At the same time,
persons who voluntarily join or are called up for military service and servicemen are
not specified in Article 5 of the Draft Law containing an exhaustive list of individu-
als who are subject to compulsory state registration of genomic information. This
category of people is not specified in Article 6 of the Draft Law that defines grounds,
procedure and circle of persons who can undergo the procedure of voluntary state
registration of genomic information. On the other hand, the requirement laid down
in Part 2 of Article 8 of the Draft Law on the need to obtain biological material from
servicemen every eight years, though does not contain a clear regulation that obli-
gates military personnel to undergo this procedure, it nevertheless demonstrates its
biding nature for the indicated category of people.
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Furthermore, Article 8 of the Draft Law does not directly stipulate that such ob-
taining of biological material from persons who voluntarily join or are called up for
military service and from military personnel is carried out specifically for state reg-
istration of genomic information of these people. It is only mentioned that such ob-
taining will be managed by a responsible person of the military medical commission
for the purpose provided for in paragraphs 3-5, Part 1, Article 4 of the Draft Law,
i.e., for searching for missing persons, identification of unrecognized bodies (re-
mains), identification of individuals who cannot provide information about them-
selves due to their health or age. At the same time, the purpose specified in Article 8
of the Draft Law for obtaining biological material from persons who voluntarily join
or are called up for military service and from military personnel does not in any
way disclose the manner of its further use. It has not been clarified, in particular,
whether the molecular genetic analysis (testing) will be performed on the biological
material of all servicemen without exception for further state registration of their
genomic information, or whether the material will only be obtained for the purpose
of storing it, and a corresponding forensic examination will be conducted option-
ally, only with regard to certain individuals from the pool of military personnel to
tulfill the purpose specified in paragraphs 3-5, Part 1, Article 4 of the Draft Law. At
the same time, the provisions of the Draft Law do not directly specify whether state
registration of genomic information will be compulsory for them or not. Meanwhile,
given the imperative nature of the provisions of Article 8 of the Draft Law, the indi-
cated doubts may allow abuse of authority among the authorized persons in military
medical commissions and may result in violation of rights of persons who voluntar-
ily join or are called up for military service and of military personnel.

In addition, the Draft Law does not define sources of financing the cost of mo-
lecular genetic analysis (testing) of biological material obtained from such individu-
als for state registration of genomic information. The Draft only stipulates that the
procedure of obtaining biological material from persons who voluntarily join or
are called up for military service and from military personnel is financed from the
state budget.

Meanwhile, Article 9 of the Draft Law stipulates that molecular genetic analysis
(testing) for implementation of compulsory state registration of genomic informa-
tion is financed from the state budget, and the same forensic examination for im-
plementation of voluntary state registration of genomic information is conducted on
paid basis, in compliance with the procedure governed by the Cabinet of Ministers
of Ukraine.

The legal doubts concerning the procedure for acquiring biological material from
persons who voluntarily join or are called up for military service and from military
personnel, the procedure for state registration of genomic information, the sources
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of funding for molecular genetic analysis of their biological material, as well as the
procedure for registration of genomic information of the indicated category of per-
sons, constitute corruption-fostering factors, and in the case of realization of the
specified provisions of the Draft Law in the proposed version, they may lead to mis-
management of public budget funds or unjustified charging payments for molecular
genetic analysis from persons who voluntarily join or are called up for military ser-
vice and from military personnel (On the adoption of the draft Law of Ukraine on
State Registration of Human Genomic Information).

2. Inconsistency between the provisions of the Draft Law and current Ukrainian

legislation.

The acquired genomic information will be stored in a special database whose
operation and administration is entrusted to the Ministry of Internal Affairs. At
the same time, the procedure for processing genomic information and accessing it
will be established separately by the Cabinet of Ministers of Ukraine (paragraph 5
of Article 5). This widely discredit government officials on adopting the regulation
that, among other things, do not meet the requirements of Article 6 of the Council of
Europe Convention 108+ and EU Directive 2016/680 (as concluded in the course of
the anti-corruption examination of the Draft Law of Ukraine On State Registration
of Human Genomic Information) on the processing of personal data by competent
authorities for the purposes of the prevention, investigation, detection or prosecu-
tion of criminal offences. These documents require that the procedure for process-
ing corresponding categories of data is stipulated by law. In particular, the rules of
data pseudonymization, its protection, and unauthorized transfer of responsibilities
by information holders are the fields that call for further improvement. The body
responsible for the collection of genomic information will be the one that is often re-
sponsible for investigation conducted by the Ministry of Internal Affairs. This re-
sults in a conflict of interest that may give rise to abuse. In the opinion of the authors
of this article, the resolution of the dilemma of whether abuse can occur in such
cases is prevented by the accreditation of forensic laboratories according to the in-
ternational standard ISO 17025. Accreditation according to the ISO 17025 standard
implies impartiality in the work of the laboratory.

The draft law also provides for the regulation of relations in accordance with
the criminal procedure norms, but currently does not presuppose corresponding
amendments to the Criminal Procedure Code. The rules proposed by the Draft
Law, which regulate the process of acquisition, storage and destruction of biological
material, include reference rules to the criminal procedural legislation. Such a pro-
posal is somewhat inaccurate, as the criminal procedural legislation of Ukraine in-
cludes provisions on acquisition of biological samples from a suspect, witness or
victim, provided that forensic medical examination is not required for that purpose
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(Articles 241, 245 of the Criminal Procedure Code). In other cases, if necessary, a fo-
rensic examination may be ordered by the decision of the investigator. Obligatory
involvement of a person in forensic medical examination is implemented by the de-
cision of the investigating judge or court (Part 3, Article 242 of the Criminal Proce-
dure Code). However, such issues as storage and destruction of biological material
obtained for state registration of genomic information fall outside the scope of legal
regulation of the Criminal Procedure Code. Consequently, it will be impossible to
put in practice a number of the above reference standards of the Draft Law, and
therefore they need to be further adjusted.

3. Major gaps in the moral and ethical issues.

Ethical issues arising in relation to the establishing and application of genomic
information database can be summarized as follows: 1) issues related to the col-
lection and storage of DNA samples and information drawn from them; 2) issues
associated with the use of genetic information obtained as a result of such analysis;
3) issues related to access to stored information.

As mentioned above, genetic data is a special type of personal information about
a person, considerably different from other types of personal data. Misuse of ge-
netic information is such a serious problem that all laws of EU countries on data
protection have been amended to limit the use of data collected by the police to the
purpose for which the evidence was collected (Wallace et al., 2014, pp. 57-63). The
legislation of many countries (e.g., countries of the European Union, Republic of Ko-
rea, USA, etc.) stipulates sanctions for unauthorized access to information stored in
DNA databases, violation of its integrity, destruction and disclosure of data or their
misuse. Inclusion of similar guarantees into Ukrainian legislation will boost public
confidence that genomic information will be used legally and in a way that does not
limit human rights.

The right to collect information based merely on suspecting a crime provides
ground for abuse. An innocent person can be accused of committing a crime only
for the purpose of obtaining biological material from him/her.

Genomic information will be collected, in particular, from people who commit-
ted suicide, as well as from those involved in violating the rights of patient or duty
to rescue, forced marriage, children exploitation, etc. These are crimes of minor or
moderate severity. It is not feasible to justify the need to collect genomic information
in such cases.

1. Genomic information is included in the category of “sensitive” personal data
(What is wrong with the processing of genomic information in the bill Ne 42657)
whose processing is prohibited. The Law On Protection of Personal Data provides
an exhaustive list of grounds for processing such sensitive categories of individu-
al personal data. Indeed, paragraphs 1 and 7 of the second part of Article 7 allow
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such processing, provided that: it is conducted on the condition that the subject
of personal data provides explicit consent to such data processing (which covers
cases of voluntary registration), or, concerns convictions, fulfillment of the tasks
of crime detection and investigation, counterintelligence activities or counteract-
ing terrorism, and is carried out by a state body within the bounds of its author-
ity determined by law. At the same time, the purposes of genomic information
processing set out by the Draft Law do not comply with the purposes established
by the Law On Protection of Personal Data, and thus the Ministry of Internal Af-
fairs will be able to collect much more information.

Issues related to research on genetic contributions to antisocial behavior and vic-
timization necessitate individual legal regulations. In this regard, the possibility of
using information stored in a database for research should also be stipulated by law
(Filipenko and Spitsyna, 2022).

Law Enforcement Practice

Law enforcement practice shows that organization and conduct of forensic examina-
tion of physical evidence of biological origin (molecular genetic testing) are becom-
ing an increasingly important element in criminal proceedings.

Having analyzed relevant professional literature and practice of collecting, stud-
ying and processing human genomic information, as well as peculiarities of con-
ducting molecular genetic testing in forensic science institutions of Ukraine and
abroad, we believe that this issue can be viewed in two interrelated perspectives:

— current issues of appointing and conducting molecular genetic testing in current
legal reality;

— moral and ethical aspects of ensuring human rights in the use of genomic infor-
mation and human biomaterial.

Let us consider them in more detail.

Addressing the first perspective, we would like to emphasize that one of the most
significant elements of the system of forensic support for collection, study and pro-
cessing of human genomic information, as well as conducting molecular genetic
testing, are the organizational principles of performance for a specific type of foren-
sic examination. Professional and competent organization of the process of ordering
and performing forensic examination is one of the basic conditions for efficient pre-
trial investigation, especially in the cases related to human genomic material. In our
opinion, legal scholars do not always address this perspective properly. Meanwhile,
expert activity on the study of human genomic information, as well as performing
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molecular genetic testing, is very difficult and requires qualified use of modern
technical means and methods (Galan and Chornyi, 2017).

The issues connected with organizing this area of expert activity are quite com-
prehensive. For example, Article 4 of the Law of Ukraine on Judicial Examination
states: guarantees regarding independence of the forensic expert and accuracy of
his/her conclusions are ensured by the procedure for appointing a forensic expert
specified by law; the prohibition to interfere with the process of conducting forensic
examination under the pressure of legal liability; the existence of forensic science
institutions, independent from bodies responsible for crime detection and investiga-
tion activities, pre-trial investigation bodies and the courts; creation of necessary
conditions for the activity of forensic experts, providing them with material support;
criminal liability of a forensic expert for knowingly providing a false testimony and
refusing to perform duties without valid reasons; the possibility of re-examination;
the presence of process participants in the cases provided by law during forensic
examination (About forensic examination. Law of Ukraine). In practice, forensic ex-
perts who conduct analysis of human genomic samples on behalf of organizations
involved in crime detection and investigation, as well as inquest, can structurally be
part of law enforcement agencies (for example, the Ministry of Internal Affairs of
Ukraine). On the one hand, it facilitates work of expert departments (for example,
the efficiency of expert responsiveness increases). On the other hand, it results in
certain complications, since a forensic expert is officially dependent on the head of
the particular law enforcement agency, is subject to various conditions of employ-
ment in relevant bodies, statutes, etc. An expert who is an employee of a law enforce-
ment structure, by the very fact of his/her position in this body, even unintentional-
ly, may be somehow psychologically affected. If an expert gives preference to a sense
of corporate solidarity rather than scientific truth, it may affect the content of his/
her expert conclusions. Nevertheless the “dependence” factor is mitigated by the
above-mentioned ISO 17025 standard. Also, the independence issues may be solved
by means of using different sample marking methods that hide direct information
about the case, requesting institution, etc. Another possibility for assuring proper
application of legal regulation regarding expert independence would be allocation
of expert services into a separate non-departmental structure, which can be called,
for example, an expert committee. The issue of technical and forensic support of
investigative actions and preliminary investigation on the crime scene should be
addressed by the investigation service, which is in the structure of law enforcement
agencies, and forensic activities (specialists and expert examination) should be car-
ried out by the experts of such an expert committee.

It should also be stressed that in the theory of criminalistics there is an opinion
that identification of a person who committed a crime, a victim or an unrecognized
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corpse is one of the principal tasks of criminalistics (Udovenko, 2016). Currently,
there are many methods for identifying a person: reconstruction of appearance from
the skull, dactyloscopy and others, but we should clarify that the priority is DNA
research or molecular genetic testing. The tried-and-tested method of genome re-
search based on existing test systems is effective. But it is not always possible to
identify a person, as the database of genomic information is still at the development
stage. As forensic experts note, due to the development of genetics, the sex of a per-
son and presence of hereditary diseases can be accurately identified; the color of the
skin, eyes, and hair may be approximately determined (see for example: Demidov
et al., 2012; Peculiarities of Collecting..., 2016, etc.).

In academic circles, certain viewpoints have been formed as to which identifica-
tion tasks molecular genetic testing can solve. Thus, in the course of serious crime
investigation, it is advisable to conduct biomaterial research to identify a person in
the following aspects:

1) determining whether or not a given biomaterial belongs to a specific person;

2) determining gender from biological traces and objects;

3) establishing whether persons involved in infanticide (especially of a newborn)
are the child’s parents;

4) determining whether remains or parts of a corpse are the remains of one person,
and identifying the victim based on examination of samples from close relatives;

5) identifying relationships between different crimes: determining that traces of
biological material found at the scenes of different crimes were left by the same
person;

6) comparing the genetic profile of a biological material with genetic data stored in

a computer database, and if there is a match, guide investigation in searching for

a identifying the victim, etc. (Lozova and Lozovyi, 2016).

As for sampling, it should be performed in compliance with certain require-
ments. Thus, in practice, the most widespread method is the collection of buccal
epithelial cells. This method is safe, it is carried out using sterile cotton swabs and
brushes (Kanava, 2019). Before collecting biological material, a person must follow
certain rules:

1. An hour before collecting, you need to refrain from smoking and consuming
meals and fluids.

2. Before collecting samples of the buccal epithelium, rinse the oral cavity several
times with clean water without using toothpaste or other oral hygiene products.

3. If the child cannot rinse the oral cavity independently, give him/her some water
to drink (if the child does not drink water, the sample is collected from the child
no earlier than two hours after breastfeeding or one hour after feeding with in-
fant formulas).
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4. To directly collect samples of the buccal epithelium, a person from whom bio-
logical samples should be obtained (or the parent of a minor) places a brush (or
a sterile cotton swab) in the oral cavity and takes at least 10 samples (oral swabs)
from the inner surfaces of the right and left cheek (slightly pressing and turn-
ing the brush or cotton swab). For each person, the sampling process is repeated
twice (using another brush or cotton swab).

5. After completion of the procedure for taking samples of the buccal epithelium,
a corresponding confirmation is drawn up (provided that an employee of the
expert service of the Ministry of Internal Affairs takes part in the process, ex-
cept for a person who provided a sample) or a sample collection protocol drawn
up by the investigator (Methodological Recommendations for Organizing...,
2016).

Correct sample collection, proper storage and transportation are necessary to
delay DNA degradation, i.e., changes in DNA. Degradation of DNA in samples and
occurs due to external factors or intracellular mechanisms, namely: hydrolytic de-
composition, chemical oxidation and enzymatic degradation. The mentioned pro-
cesses result in segmentation of DNA into smaller fragments (Surat, 2018).

It should be emphasized that the main external factors affecting DNA degrada-
tion include: temperature, exposure to light, high humidity. These factors contribute
to the emergence and rapid reproduction of bacteria, as well as further decay of
biological traces (Afanasyeva, 2019). At the same time, we must take into account
that in any case natural processes occurring after death of a person lead to DNA
degradation (Mc Cord et al., 2011).

Therefore, identified and collected biological samples, as well as physical evi-
dence, should be dried, packed in paper packaging and stored in a cool and dry
place away from direct sunlight. If samples are frozen, repeated thawing should be
avoided. In order to preserve DNA, the investigator must ensure their correct collec-
tion and packaging, providing and maintaining appropriate storage conditions, and,
in certain cases, performing examination as soon as possible.

Awareness of the indicated identification tasks, which molecular genetic testing
helps to solve, will to some extent ensure the correctness of the actions of investi-
gators at the initial stage of investigation. An important condition for successful
solution of expert tasks is to correctly select the sequence of various types of foren-
sic examinations. In particular, it must not be forgotten that, on the one hand, the
methods of molecular genetic research are destructive, so after its completion, it is
impossible to determine, for example, the papillary pattern in handprints. On the
other hand, collecting fingerprints and conducting dactyloscopy examination for
further molecular genetic testing require the use of technical means and methods
ensuring DNA preservation. In addition, in each case of forensic molecular genetic
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testing, a forensic expert must be granted permission to destroy the material. Other-
wise, the examination is impossible.

Quite common mistakes that occur in investigative procedures in the course of
forensic examinations concern investigative materials, the number of forensic ex-
aminations, and also the sequence of their application. The main mistake is the ap-
plication of one molecular genetic testing for considerable number of objects, which
prolongs the forensic examination, and therefore the time necessary for solving ur-
gent issues, significantly increases the cost of consumables and the probability of
making an error due to excessive length and laboriousness of the research process
(Vuyma, 2020, pp. 79-85).

Another issue is an unjustified application of many molecular genetic tests based
on a significant amount of physical evidence, although there is a small probability to
find relevant DNA on it (Stepanyuk, 2019, pp. 174-178).

The problem of defining questions that the forensic expert will address requires
special attention. Analysis of professional sources, law enforcement and judicial
practice also shows instances where questions regarding determination of genetic
traits of objects are formulated without asking about any overlap in these traits or
lack thereof.

While agreeing with the researchers (Didyk, 2003), we would like to empha-
size that in order to avoid the mentioned mistakes, it is vital to involve in criminal
proceedings specialists who are qualified in the field of molecular genetics. Upon
studying case materials, they can provide clear guidelines on the required number
of examinations and objects that should be obtained for testing, and help clearly
formulate questions that a forensic expert should address and resolve.

Specific questions will help forensic experts provide clear and unambiguous an-
swers. Therefore, such conclusions will meet the necessary requirements: clarity,
unambiguity, and validity, whose understanding will not require specific expertise
(Stepaniuk et al., 2019, p. 160).

The need for a preliminary involvement of a specialist is also justified by the fact
that, after receiving his/her advice, the investigator is able to predict what additional
materials a forensic expert may need to examine, consideration and responses to
which may prolong the forensic examination, and also, perhaps, eliminates the need
for additional examinations on the same object.

There is one more problem. Refusal of the suspect to provide biological mate-
rial for comparative research. The Law of Ukraine On State Registration of Human
Genomic Information defines persons who are obliged to provide biological ma-
terial for mandatory state genomic registration in a uniform database of genomic
information. The following genomic information is subject to mandatory state reg-
istration (On State Registration of Human Genomic Information, 2022):
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1) persons convicted of intentional crimes against life, health, sexual freedom, sex-
ual integrity of a person;

2) persons who have committed socially harmful acts against life, health, sexual
freedom, sexual integrity of a person, in respect of whom medical coercive meas-
ures have been applied by a court decision;

3) persons convicted of intentional crimes against life, health, sexual freedom, sex-
ual integrity of a person;

4) found in biological material recovered during investigative actions from crime
scenes, or obtained during pre-trial investigation, and unidentified;

5) unidentified corpses of people and their remains, provided that the information
about their discovery has been entered into the Unified Register of Pre-trial In-
vestigations, and the investigation has been initiated;

6) information about missing persons that, according to the court decision, can be
determined by conducting a molecular genetic testing of previously collected
biological samples or biological material recovered from personal belongings of
the missing person.

It should be stressed that the existing difficulties at the stage of molecular genetic
testing are primarily related to active opposition from the suspect in commission
of a criminal offense, consisting in his/her refusal to submit biological material for
examination. This opposition from the suspect or the accused is expressed in the
form of a written refusal to submit biological material for research. In this refusal,
the suspect or the accused (his/her attorney, legal representative) refers to the fact
that as a result of collecting biological material, he/she may become infected. How-
ever, it should be emphasized that in the majority of cases this “fear” is an imaginary
reason, used in the interests of the suspect or the accused. Samples for comparative
research are recovered on a voluntary basis, with the written consent of the person,
since collection of biological material is carried out by means of a medical procedure
(blood sampling from a peripheral vein or finger, histological samples, etc.). Thus,
obtaining biological material for molecular genetic testing against a person’s will can
be considered as a violation of constitutional rights and freedoms. Therefore, this
circumstance is taken into account by attorneys when defending the suspect or the
accused, as well as by employees of laboratories or law enforcement agencies imple-
menting the procedure of supplying evidence against the suspect or the accused (i.e.,
specialists in forensic science institutions of the Ministry of Justice of Ukraine, foren-
sic medical institutions and agencies of the Ministry of Health of Ukraine; experts
of the Ministry of Internal Affairs of Ukraine, the Ministry of Defense of Ukraine,
the Security Service of Ukraine and the State Border Guard Service of Ukraine; the
National Police of Ukraine may be involved in collecting biological material) (On
State Registration of Human Genomic Information, 2022). The norm regulating the
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procedure for obtaining samples for comparative research is defined by the legisla-
tor in Section 3 of Article 245 of the Criminal Procedure Code of Ukraine, where it
is stated that collection of biological samples from a person is carried out according
to the rules enshrined in Article 241 of the Criminal Procedure Code, which, in
turn, states that actions that degrade honor and dignity of a person or are dangerous
for their health are not allowed during examination (Clause 4) (Criminal Proce-
dure Code of Ukraine, 2013). However, Article 245 underlines that in the case when
a person refuses to voluntarily provide biological samples, the investigating judge or

court, upon the motion of a party to criminal proceedings, considered in accordance
with the procedure established in Articles 160-166 of the present Code, shall have
the right to give permission to investigator, public prosecutor (or to oblige them if
the motion was filed by the defendant) to take biological samples in a coercive man-
ner (emphasis added). Therefore, the legal framework in Ukraine has a broad inter-
pretation. In this regard, for accurate and effective work of law enforcement offic-
ers and forensic experts in such situations, it is necessary to amend methodological
guidelines or create new ones that would regulate the appropriate interpretation of
actions when appointing and conducting molecular genetic testing to link an indi-
vidual with traces recovered from a crime scene. The implementation of the above
changes will make it possible to use this norm as efficiently as possible, as a result
of which the inevitability of punishment for committing a criminal offense will be
strengthened in the minds of the public, which, in turn, will reduce the public harm
resulting from illegal acts.

We would also like to note that insufficient research on this issue, the level of
its development, as well as the state of the personnel training system do not allow
timely identification and objective evaluation of a number of factors that negatively
affect the main indicators of both law enforcement agencies and expert work of mo-
lecular genetic units in state forensic science institutions.

Current research activity of a forensic expert is characterized by its complex
nature and use of experts in various fields. For example, when studying biological
material, it is often interesting to solve the issue of its packaging, which is a task of
trace evidence analysis that lies beyond the competence of a medical examiner. In
addition, it is impractical to distract specialists conducting tests by requiring them
to do such work. In connection to this problem, the issue arises about coordination
of actions of specialists, integration of different knowledge, therefore, we believe that
introduction of expert integrators (coordinators) into the staff of expert forensic units
is a highly urgent task.

In our opinion, insufficient attention is drawn to general theoretical support
of research activity in scientific institutions. Very often, in pursuit of empiricism,
criminalistics follows practice, although... it should be ahead of practice and supply
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it with new ideas (Teslyuk, 2017). Indeed, it is vital to pay more attention to funda-
mental research in criminalistics and forensic science, in particular, on issues of in-
tegration of knowledge from various sciences. In this regard, the development of
areas related to the application of the theories of information, algorithmization auto-
mation, modeling in criminalistics and forensic science seems interesting. We con-
sider further development of legal issues related to application of specific expertise
to be an important direction of scientific activity. For example, work in the field of
evaluation of expert conclusion and effective use of examination results is of interest.

Intellectual and qualification resources of forensic expert forming intellectual
resources of the country in general.

Undoubtedly, forensic activity has its own peculiarities and further study of the
experts’ personality is a relevant direction. Regarding the organizational aspect of
this issue, we note that, as practice shows, not every person is able to work in expert
units related to collection, study and processing of human genomic information or
to conduct molecular genetic testing. Some individuals have no inclination to re-
search and analytical work, some have problems with writing style (which is im-
portant when drawing up an expert conclusion), others find it difficult to withstand
monotonous nature of the work (everyday activities of an expert are often very simi-
lar), and some others, having mastered basic labor skills and having made several
examinations, lose interest in further professional growth. The solution seems to be
in implementation of the following provisions:

1) to conduct a thorough psychological testing of a person’s propensity for conduct-
ing research;

2) to check the candidate’s written language style upon admission to the expert
units;

3) to organize additional, ongoing training courses for specialists, also abroad, as
well as seminars and conferences for exchange of experience, and in this respect
to make wider use of the potential of computer networking;

4) no less than once in 3-4 years, to rotate personnel in related areas of expert work,
if experts are granted corresponding access rights.

The second perspective concerns the moral and ethical aspects of ensuring hu-
man rights in the use of genomic information and human biomaterial.

The shift in EU policy towards a common forensic science has not only a decisive
step in the development of forensic science, but has also highlighted the previously
unidentified need for forensic harmonization and its role in ensuring human secu-
rity. It is now recognized that only the harmonization of forensic science and law
in general can guarantee the existence of the fundamental values of a democratic
society—freedom and security (Kurapka, Malevski and Matuliené, 2016). And this
is a very important postulate, especially when it comes to a person’s protection in the
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course of collecting, testing and processing human genomic information, as well as
conducting molecular genetic testing.

Innovations in the field of organ and tissue transplantation, and achievements in
genetic engineering, give rise to controversies in the field of balancing the interests
of various participants in these procedures, legal and ethical norms (in connection
with the emergence of these issues, a new field of science—bioethics—has emerged).

Mandatory and universally recognized ethical beginning of the implementation
of any operations to obtain and use genomic information, as legally enshrined in
international legal acts and in national legislations (including Ukrainian), is the co-
ordination of their performing with the interested person (persons). In particular,
the International Declaration on Human Genetic Data (hereinafter — The Declara-
tion), adopted by the General Conference of UNESCO on 16 October 2003, stresses
the fact that collection, processing, use and storage of genetic data (both by public
and private structures) require prior, free, informed and clearly expressed consent
(e.g., Articles 2, 9, 14, 21, etc.) (International Declaration on Human Genetic Data).

The aforementioned issues became quite widely manifested in standardization of
national genomic registration (hereinafter - NGR), and more precisely, the voluntary
registration (because under compulsory NGR, the effect of the principle of consent
is largely reduced to naught). Citizens of Ukraine, as well as foreigners and stateless
persons, have the right to voluntary registration of genomic information. Voluntary
national registration of genomic information is carried out on the basis of a writ-
ten application of a person for collecting biological material from them, conducting
molecular genetic testing and entering genomic information into the Database. Vol-
untary national registration of genomic information of minors is carried out on the
basis of a written statement of their legal representatives. Obtaining biological mate-
rial from minors is performed in the presence of their legal representatives. Volun-
tary national registration of genomic information of Ukrainian citizens recognized
as incapacitated or legally incapacitated in accordance with the procedure stipulated
by law is carried out on the basis of a written statement of their legal representatives.
Obtaining biological material from persons recognized as incapacitated or deprived
of civil capacity is limited in accordance with the procedure enshrined in law and
carried out in the presence of their legal representatives. Voluntary national registra-
tion of genomic information of certain categories of people (for example, minors) is
carried out on a fee basis (Article 6 of the Law of Ukraine: On State Registration of
Human Genomic Information).

In fact, it is justified to talk about the emergence of a contractual relationship
of a special kind (with a strong predominance of the public element) in relation to
the processing of personal genomic information. Legislation authorizes the destruc-
tion of genomic information (e.g., Article 13 of the Law). Biological material selected
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for national registration of genomic information is destroyed in the event that the
Database Administrator receives a court decision to stop the imposition of coercive
measures of a medical nature to relevant persons, and in the event that the Database
Administrator receives information that such persons serve a sentence within eight
years after the collection, but not later than within 10 years. Biological material col-
lected for national registration of genomic information is destroyed in accordance
with the procedure enshrined in the Criminal Procedure Code of Ukraine, after
expiration of a storage period determined by the manufacturer of systems for collec-
tion of biological samples.

Unfortunately, a significant disadvantage of this legislative act is the lack of
a provision concerning a written statement of a relevant person submitted at any
time before the expiration of a specified storage periods.

The lack of this provision significantly limits the rights of individuals and con-
tradicts international legal acts, for example, the International Declaration on Hu-
man Genetic Data. The provisions of Article 21 of the Declaration emphasize that
it is appropriate to provide a person’s genetic data for forensic medical purposes or
for the purposes of civil proceedings only for the period for which it is necessary
and for specified purposes (regarding the institution of voluntary HGR, it means
an unconditional obligation to destroy genomic information at the request of the
interested person). In addition, we would like to emphasize that a person submitting
an application for destruction of genomic information, first of all, should not specify
in it any motives or grounds for the decision, i.e., the reasons for withdrawing con-
sent are legally irrelevant. Secondly, submitting an application as a legitimate way to
terminate relevant legal relationship should not result in any negative consequences
(NB, this issue was explicitly specified in Article 9 of the Declaration)®.

If Ukraine fails to focus on this legal issue, then, most likely, it will be held ac-
countable by the European Court of Human Rights (hereinafter referred to as the
ECHR).

Article 9: Withdrawal of consent: a) In cases where human genetic data, human proteomic
data or biological samples are collected for medical and scientific purposes, the person con-
cerned may withdraw his consent, unless such data are irrevocably separated from the person
who can to be identified. In accordance with the provisions of Article 6 d), the withdrawal
of consent shall not entail any adverse consequences or sanctions for the person concerned.
b) When an individual withdraws consent, that individual's genetic data, proteomic data and
biological samples must no longer be used, unless they are irrevocably separated from the
individual concerned. c¢) Data and biological samples, unless irreversibly separated, should
be handled in accordance with the wishes of such individual. If the individual's wishes can-
not be determined, cannot be implemented or are unreliable, then the data and biological
samples must be irreversibly separated or destroyed.



Chapter 2. Particular Aspects of International Cooperation... 117

And if we are talking about the consideration of cases at the ECHR, we would
like to note that the judicial system of a particular state not always addresses such
tasks in a satisfactory manner, and as a result, citizens turn to the European Court of
Human Rights for protection of their rights. In recent years, the ECHR has received
a large number of cases related to the collection, storage and use of human genetic
material.

In this regard, it is quite useful to study individual decisions, both for the forma-
tion of standpoints in specific cases and for the sake of analyzing the considerations
in this category of disputes in order to improve the content of national legislation
and the activities of national judicial bodies.

Analyzing the decisions of the ECHR in the relevant category of disputes, it is
appropriate to divide them into several groups related to the determination of issues
associated with collection, use and storage of human biomaterials.

1. Collection of biological materials

When taking into account issues connected with collection of human genetic
material, the ECHR puts emphasis on the legality of such a procedure in accord-
ance with current national legislation, as well as the completeness of the content
of legal regulations governing this procedure. First of all, attention is drawn to the
manifestation of the will of an individual, given during his/her lifetime, in the form
of consent or non-consent to the removal of organs and body tissues after his/her
death, as well as consent or non-consent of a surviving spouse or other relatives to
the use of the body of the deceased individual. In the case of Elberte v. Latvia, in the
ECHR Resolution No. 61243/08 dated 13 January 2015, removal of organs and tis-
sues from the body of a deceased person was considered (Case of Elberte v. Latvia;
Application no. 61243/08). According to the case file, on 19 May 2011, the applicant’s
husband was involved in a car accident and died on the way to the hospital. On
20 May 2011, his body was taken to the Forensic Medical Center in Riga where an
autopsy was performed and the cause of the man’s death was determined. On 26
May 2011, during the man’s funeral, his wife (the applicant) saw that his legs were
tied together, and he was buried that way. Later, it was established that some organs
and tissues were removed from the deceased man’s body during autopsy, which were
further transferred by the Latvian Forensic Center to a medical company in Germa-
ny for transforming them into bio-implants. At a later time, these bio-implants were
transferred back to Latvia for transplantation purposes. The applicant found out
about that two years later, during a criminal investigation into allegations of the il-
licit removal of body tissues and organs from her late husband. The main arguments
of the applicant were reduced to the fact that before the removal she, as a wife, did
not provide consent to remove organs and tissues from the body of her late husband,
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and also was not informed about the removal. The Government of the Republic of
Latvia stated that the Latvian law in force at that time allowed collection of organs
and tissues of deceased persons in the event that the deceased did not express his/
her refusal to become an organ and tissue donor during his lifetime and if no objec-
tions were raised by relatives. At the same time, the law did not require a consent of
the closest relatives in such cases. In addition, the removal of organs in this case was
carried out for a social purpose: saving lives of other people. During the considera-
tion of the case, the ECHR established that the employees of the Latvian Forensic
Center did not even make an attempt to check the existence of a person’s consent or
refusal to remove organs and tissues from the body after his death, since a relevant
stamp could only be found in his identification document, and it was at his home
at the time of autopsy. The analysis of the national legislation of Latvia also showed
that there is a relevant law that stipulates the right of a relative to express his/her will
regarding the removal of organs and tissues from the body of a deceased person.
However, this law does not prescribe rules obliging relevant state bodies to seek such
consent or refusal, as well as any forms of documents that would reflect the very fact
of based on the expression of the will of the deceased person’s relatives and its result.

When making the decision, the ECHR referred to the provisions of the Resolu-
tion of the Committee of Ministers of the Council of Europe (78) 29 On Harmoni-
sation of Legislations of Member States Relating to Removal, Grafting and Trans-
plantation of Human Substances of 11 May 1978, and to the national legislation of
Latvia. Having considered the case, the court ruled that there was a violation of the
applicant’s right to respect for her personal and family life, enshrined in Article 8 of
the European Convention on Human Rights dated 4 November 1950.

This case was analyzed in sufficient detail to explain the course of the ECHR’s
considerations in this category of cases, identified and analyzed facts and circum-
stances of the case, applicable acts, justification of the position of applicants and
governments of states against whom the complaint was made (e.g., Annex).

2. Collection of genomic information from persons held guilty of offenses under na-

tional law

In these cases, as a rule, actions of state authorities regarding storage of DNA
materials of a person are contested if it has been established that the applicant is
guilty of a crime, motivating that there is a discrepancy between the committed
act and negative consequences that may arise or follow from the storage of genomic
information of applicants in databases of respective states. Among such cases, the
ones of S. and Marper v. the United Kingdom are very illustrative (applications No.
30562/04 and 30566/044). These were two cases that were considered by the Grand
Chamber of the European Court at the same time (Case S. and Marper v. the United
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Kingdom). The judgement was issued on 4 December 2008. In the case of S., crimi-
nal prosecution was terminated with a further acquittal. He was found not guilty
in the case of Marper. However, in both cases, the applicants were subjected as sus-
pects to a coercive procedure in which DNA samples and fingerprints were taken
from them. Later, this information was not deleted by police officers from databases.
When researching domestic law of England and Wales, it was determined that ge-
netic information of criminal suspects can be stored in a database for unlimited
time. Although the storage of fingerprints had less impact on private life than the
storage of cell samples and DNA profiles, a unique information they contain about
individuals concerned and its storage without the consent of the latter cannot be
viewed as neutral or insignificant and is also an interference with the right to respect
for private life. It was also established that the national legislation of England and
Wales in the studied aspect does not distinguish between persons whose guilt has
not been proven and convicted persons. It is necessary to clearly define purposes of
genomic information collection and time limit for its storage.

In this paper, we have provided only some examples of judgments by the ECHR.
However, this is a very comprehensive issue, and it certainly needs a separate in-
depth study.

4. Conclusions

Summarizing the above, we stress that for the development and effectiveness of meas-

ures of international cooperation of Ukrainian forensic science institutions with

foreign experts in collecting, studying and processing human genomic information
and conducting molecular genetic testing, the following should be undertaken:

1. Tt is necessary to introduce an independent system of international forensic
bodies that will help identify and use internal resources of this system and all
interested parties, and significantly improve its efficiency. A unified scientific
and technical policy will ensure more efficient use of scientific, personnel and
financial resources, minimize duplication in research planning, which, in turn,
will allow directing financial and human resources to the development of new
forensic technologies. Also, the efficiency of using existing opportunities relying
on specialization of individual departmental, regional, state and international
forensic expert groups will be enhanced.

In the general management structure of forensic science, modern high-tech,
hardware-software complexes that are very expensive (e.g., equipment for DNA
analysis) may be applied most effectively. And, finally, there will be a chance to
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create uniform on-site sample collections for the whole system, expert data banks,

identification statistics based on expert evidence for individual identification and

development of modern expert technologies.

2. A comprehensive analysis of the articles of the Criminal Procedure Code of
Ukraine related to forensic science indicates that the legislator has considerably
enhanced the regulatory framework forensic examinations. The improvement
in criminal procedural laws associated with conducting forensic examinations
(and especially molecular genetic analysis) was realized in two main scopes. The
tirst concerns the general judicial reform reflecting the entire complex of socio-
economic and national political transformations (e.g., legal rules that strengthen
protection of an individual’s interests, including in the process of molecular ge-
netic analysis; contribute to the implementation of the presumption of innocence
principle and adversarial principle; ensure the rights of participants in proceed-
ings when commissioning and performing forensic examination). The second
is driven by the need to eliminate the shortcomings of the current legislation:
a) gaps and blank spots in legislation; b) provisions interfering with the current
needs of investigative and judicial practice.

3. Particular procedural shortcomings of the decision on requesting forensic ex-
amination are connected with: a) failure to grant permission to a forensic expert
for complete or partial destruction of objects under study; b) failure to grant per-
mission to use data received as a result of other forensic examinations.

It should be stressed that a permission for complete or partial destruction of ob-
jects helps a forensic expert carry out a comprehensive investigation of biological
origin traces detected in the course of forensic examination. But in the case of ex-
amination of such items as clothes or wood with potential traces of blood, there is
a need to make cuts and chips. If swabs taken during investigation (tampons, cotton
swabs, etc.) are submitted for forensic examination, they are destroyed during the
testing, since the methods of forensic DNA analysis require a destructive process.
The indicated circumstances affect the actual obligation to grant permission to a fo-
rensic expert for a complete or partial destruction of investigative material.

In turn, permission to use data obtained during another examination helps a fo-
rensic expert take into account results of previous forensic examinations and, if nec-
essary, perform a comparative analysis of the obtained data. For example, when a fo-
rensic molecular genetic analysis is ordered after immunological testing that found
human blood in the tested objects, this research (establishing the presence of blood
and its species) may be omitted by a geneticist referring to the conclusions of an
immunologist.

4. Systematic changes in the current legislation are required, even in what has been
adopted recently (we are talking about the Law of Ukraine On State Registration
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of Human Genomic Information). Unfortunately, a significant disadvantage of

this legislative act is that its norms lack a provision on a written statement of a rel-

evant person submitted at any time before expiration of the specified time limits
for storage of biological material. The lack of this provision significantly limits
the rights of individuals and contradicts international legal acts, for example, the

International Declaration on Human Genetic Data. The provisions of Article 21

of the Declaration state that it is appropriate to provide genetic data of a person

for forensic medical purposes or for the purposes of civil proceedings only for the
period for which it is needed for specified purposes (regarding the institution of
voluntary HGR, this means an absolute necessity to destroy genomic informa-
tion upon the request of an interested person). We would like to emphasize that

a person submitting an application for destruction of genomic information, first

of all, should not specify in it any motives or grounds for their decision, i.e., the

reasons for withdrawing consent are legally irrelevant. Secondly, submitting an
application as a legitimate way to terminate relevant legal relationship should not
result in any negative consequences (NB, this issue was explicitly specified in

Article 9 of the Declaration).

5. Analysis of the prospects for improving the legal support for molecular genetic
examination, expressed in the legislative initiative, will regulate the norm on
condition that participants of pre-trial investigation oppose collection of biologi-
cal material. The development of legal norms reflecting the interaction of state
and private forensic science institutions is a necessary direction for the develop-
ment of expert activity in today’s reality.

The methodological relevance of the analyzed issues is implemented both from the
theoretical and the practical component. In this regard, in conditions of modern legal
reality, it is vital to prioritise timely detection and objective assessment of a number
of factors that negatively affect the main indicators of both law enforcement agencies
and expert work in forensic science institutions of Ukraine, as well as condition of
personnel training system and the development of scientific research in this field.

The practical significance of research in the field of appointment and conduct of
molecular genetic examination is implementation of the developed methodology for
application of specific forensic expertise while the appointment and conduct of mo-
lecular genetic examination, taking into account conditions of modern legal reality.
Such an approach is aimed at creating conditions for improving the quality of the
investigation of criminal offenses, will enhance work of forensic science institutions,
namely will eliminate (partially or completely) negative factors associated with im-
plementation of molecular genetic examination.

The information support of expert units is rather voluminous arrays of data, and
it is inappropriate to distract specialists from research for such work. In this regard,



122 M. Nechyporuk, N. Filipenko, G. Juodkaité-Granskiené, A. Ivanovic, H. Spitsyna

the question arises about coordination of specialist’s actions, about integration of

obtained different knowledge, therefore we believe that introduction of expert inte-

grators (coordinators) into the staff of forensic expert units is a highly urgent task.

6. The same time, there are difficulties associated with disintegration of databas-
es of the Ministry of Internal Affairs of Ukraine with databases of the forensic
medicine bureau and forensic science institutions of the Ministry of Justice of
Ukraine. Therefore, there is a pressing need to synchronize them. It is also re-
quired to improve the process of integrating genomic information of the single
database of Ukrainian forensic science institutions with databases of internation-
al organizations for consolidation of information into a single DNA database,
which will create conditions for enhancing the efficiency of the work of experts
(minimizing the amount of work in collecting, studying and processing human
genomic information and reducing terms of molecular genetic examination).

7. Studying legal regulations of the European Union and practice of the decisions of
the European Court of Human Rights helps us to draw a number of conclusions
about the main aspects that are important when considering cases, as well as the
need for compliance with legislation and adherence to the completeness of the
content of the national legislation itself in matters of collection, use and storage
of genomic human information and molecular genetic examination. For this, it
is crucial to observe generally recognized human rights and freedoms, ethical
standards. Thus, in relation to the living, it is necessary to guarantee the preven-
tion of unnecessary physical and mental suffering and injury during scientific
research, prevention of torture, inhuman or degrading treatment or punishment.
Regarding the dead: the right to inviolability of bodies of deceased persons, to
respect for them. When removing organs, tissues, and using a person’s body after
their death, it is mandatory to define the expression of their will as a matter of
consent or refusal to commit such actions given during a person’s lifetime. The
existence of a person’s voluntary and informed consent becomes a cornerstone
in cases of recognizing legality while scientific research and experiments. When
collecting and storing genomic information of suspects of crimes and convicted
persons, it is needed to differentiate rules for collection, storage and destruc-
tion of such information, taking into account the severity of a crime commit-
ted, distinction of measures taken in relation to persons who committed crimes
and offenses, terms of storage and subsequent destruction of biological material,
characteristics of the criminal’s personality, etc.
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ANNEX 1

FOURTH SECTION
CASE OF ELBERTE v. LATVIA

(Application no. 61243/08)
JUDGMENT
STRASBOURG
13 January 2015
FINAL

13/04/2015

This judgment is final.

In the case of Elberte v. Latvia,

The European Court of Human Rights (Fourth Section), sitting as a Chamber com-
posed of:

Piivi Hirvela, President,

Ineta Ziemele,

George Nicolaou,

Nona Tsotsoria,

Zdravka Kalaydjieva,

Krzysztof Wojtyczek,

Faris Vehabovi¢, judges,

and Fatos Araci, Deputy Section Registrar,

Having deliberated in private on 4 November and 2 December 2014,

Delivers the following judgment, which was adopted on the last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 61243/08) against the Republic of
Latvia lodged with the Court under Article 34 of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”) by a Latvian na-
tional, Ms Dzintra Elberte (“the applicant”), on 5 December 2008.

2. The applicant was represented by Ms I. Nikulceva, a lawyer practising in Riga.
The Latvian Government (“the Government”) were represented by their Agents,
firstly Mrs I. Reine and subsequently Mrs K. Lice.
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3. The applicant alleged, in particular, that the removal of tissue from her de-
ceased husband’s body had taken place without her consent or knowledge and that
he had been buried with his legs tied together.

4. On 27 April 2010 notice of the application was given to the Government
under Articles 3 and 8 of the Convention. On 9 July 2013 it was decided to rule
on the admissibility and merits of the application at the same time (Article 29 § 1 of
the Convention).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1969 and lives in Sigulda. She is the widow of Mr
Egils Elberts (“the applicant’s husband”), a Latvian national who was born in 1961
and who died on 19 May 2001.

A. Events leading to the applicant knowing that tissue had been removed from
her husband’s body

6. On 19 May 2001 the applicant’s husband was involved in a car accident in the
parish of Allazi. An ambulance transported him to Sigulda Hospital but he died
on the way there as a result of his injuries. He was placed in the mortuary at Sig-
ulda Hospital. The applicant’s mother-in-law, who worked at Sigulda Hospital and
thereby learned about her son’s death immediately, stayed with his body at Sigulda
Hospital until it was transported to the State Centre for Forensic Medical Examina-
tion (Valsts tiesu medicinas expertizu centrs — “the Forensic Centre”) in Riga.

7. At 5 a.m. on 20 May 2001 the body was delivered to the Forensic Centre in or-
der to establish the cause of death. Between 1 p.m. and 3 p.m. an autopsy was carried
out and numerous injuries were found to the deceased’s head and chest, including
several broken ribs and vertebrae. There were bruises on his right shoulder, thigh
and knee. A forensic medical expert, N.S., classified the injuries as serious and life-
threatening and established a causal link between them and his death.

8. According to the Government, after the autopsy, N.S. had verified that there
was no stamp in Mr Elberts’ passport denoting his objection to the use of tissue from
his body and he had removed a 10 cm by 10 cm piece of dura mater (the outer layer
of the meninges) from Mr Elberts’ body. According to the applicant, N.S. could not
have checked whether or not there was a stamp in Mr Elberts” passport because at
that time it had been at their home in Sigulda. The applicant submitted that the area
of tissue removed was larger than 10 cm by 10 cm and that it was not only dura mater
that had been removed.

9. On 21 May 2001 the prosecutor’s office issued a permit to bury the body. Ac-
cording to the applicant, on 21 or 22 May 2001 her sister had arrived at the Forensic
Centre with a view to obtaining the certificate showing the cause of death, in rela-
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tion to which she had signed the Forensic Centre’s registration log. On 22 May 2001
her sister submitted that document, together with Mr Elberts’ passport, to the rel-
evant authority in Sigulda to obtain the death certificate.

10. According to the Government, on 25 May 2001 the body of Mr Elberts had
been handed over to a relative. According to the applicant, his body had been hand-
ed over to another person who was merely helping with its transportation prior to
the funeral.

11. On 26 May 2001 the funeral took place in Sigulda. The applicant first saw her
deceased husband when his remains were transported back from the Forensic Cen-
tre for the funeral. She saw that his legs had been tied together. He was buried that
way. The applicant herself was pregnant at the time with their second child.

12. The applicant was not aware that tissue had been removed from her hus-
band’s body until about two years later, when the security police (Drosibas Policija)
informed her that a criminal inquiry had been opened into the illegal removal of
organs and tissue, and that tissue had been removed from her husband’s body.

B. Criminal inquiry into the illegal removal of organs and tissue

13. On 3 March 2003 the security police opened a criminal inquiry into the il-
legal removal of organs and tissue for supply to a pharmaceutical company based
in Germany (“the company”) between 1994 and 2003. The following sequence of
events was established.

14. In January 1994 the predecessor institution of the Forensic Centre concluded
an agreement with the company to cooperate for the purpose of scientific research.
Under the agreement, various types of tissue were to be removed from deceased
persons - selected by the Forensic Centre in accordance with international stand-
ards — and sent to the company for processing. The company transformed the tissue
received into bio-implants and sent them back to Latvia for transplantation pur-
poses. The Ministry of Welfare agreed to the content of the agreement, reviewing its
compliance with domestic law on several occasions. The prosecutor’s office issued
two opinions on the compatibility of the agreement with domestic law and, in par-
ticular, with the Law on the protection of the body of a deceased person and the use
of human organs and tissue (“the Law”).

15. Any qualified member of staff (“expert”) of the Forensic Centre was allowed
to carry out the removal of tissue on his or her own initiative. The Head of the
Thanatology Department of the Forensic Centre was responsible for their training
and the supervision of their work. He was also responsible for sending the tissue to
Germany. The experts received remuneration for their work. Initially, the tissue re-
moval was performed at forensic divisions located in Ventspils, Saldus, Kuldiga,
Daugavpils and Rézekne. After 1996, however, tissue removal was carried out only
at the Forensic Centre in Riga and the forensic division in Rézekne.
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16. Under the agreement, experts could remove tissue from deceased persons
who had been transported to the Forensic Centre for forensic examination. Each ex-
pert was to verify whether the potential donor had objected to the removal of organs
or tissue during his or her lifetime by checking his or her passport to make sure that
there was no stamp to that effect. If relatives objected to the removal, their wishes
were respected, but the experts themselves did not attempt to contact relatives or
to establish their wishes. Tissue was to be removed within twenty-four hours of the
biological death of a person.

17. Experts were obliged to comply with domestic law but, according to their own
testimonies, not all of them had read the Law. However, the content of it was clear
to them as the Head of the Thanatology Department of the Forensic Centre had
explained that removal was allowed only if there was no stamp in the passport de-
noting a refusal for organs or tissue to be removed and if the relatives did not object
to the removal.

18. In the course of the inquiry, the investigators questioned specialists in
criminal law and the removal of organs and tissue. It was concluded that, gener-
ally speaking, two legal systems exist for regulating the removal of organs and tis-
sue — “informed consent” and “presumed consent”. On the one hand, the Head of
the Forensic Centre, the Head of the Thanatology Department of the Forensic Cen-
tre and the experts at the Forensic Centre were of the opinion that at the relevant
time (that is to say, after the Law’s entry into force on 1 January 1993) there had
existed a system of “presumed consent” in Latvia. These persons were of the view
that the system of presumed consent meant that “everything which is not forbidden
is allowed”. The investigators, on the other hand, were of the opinion that section 2
of the Law gave a clear indication that the Latvian legal system relied more on the
concept of “informed consent” and, accordingly, removal was permissible only when
it was (expressly) allowed, that is to say when consent had been given either by the
donor during his or her lifetime or by the relatives.

19. More particularly, as regards the removal of tissue from the applicant’s hus-
band’s body, on 12 May 2003 the expert N.S. was questioned. Subsequently, on 9
October 2003 the applicant was recognised as an injured party (cietusais) and she
was questioned on the same date.

20. On 30 November 2005 it was decided to discontinue the criminal inquiry
into the activities of the Head of the Forensic Centre, the Head of the Thanatology
Department of the Forensic Centre and the Head of the Rézekne Forensic Division
in respect of the removal of tissue. The above considerations were noted down in
the decision (Iémums par kriminalprocesa izbeig§anu) and differences concerning
the possible interpretations of domestic law were resolved in favour of the accused.
Moreover, the 2004 amendments to the Law were to be interpreted to mean that
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there was a system of “presumed consent” in Latvia. It was concluded that sections
2 to 4 and 11 of the Law had not been violated and that no elements of a crime as set
out in section 139 of the Criminal Law had been established.

21. On 20 December 2005 and 6 January 2006 prosecutors dismissed complaints
lodged by the applicant and held that the decision to discontinue the inquiry was
lawful and justified.

22. On 24 February 2006 a superior prosecutor of the Prosecutor General’s Of-
fice examined the case file and concluded that the inquiry should not have been
discontinued. He established that the experts at the Forensic Centre had breached
provisions of the Law and that the tissue removal had been unlawful. The decision to
discontinue the inquiry was quashed and the case file was sent back to the security
police.

23. On 3 August 2007 the criminal inquiry, in so far as it related to the removal
of tissue from the body of the applicant’s deceased husband, was discontinued ow-
ing to the expiry of the statutory limitation period of five years. However, the legal
ground given for this discontinuation was the absence of any elements of a crime.
On 13 August 2007 the applicant was informed of that decision. On 19 September
and 8 October 2007, in response to complaints lodged by the applicant, the prosecu-
tors stated that the decision had been lawful and justified.

24. On 3 December 2007 another superior prosecutor of the Office of the Pros-
ecutor General examined the case file and concluded that the inquiry should not
have been discontinued. She established that the experts at the Forensic Centre had
breached provisions of the Law and that the tissue removal had been unlawful. The
decision to discontinue the inquiry was once again quashed and the case file was
again sent back to the security police.

25. On 4 March 2008 a new decision to discontinue the criminal inquiry was
adopted, based on the legal ground of the expiry of the statutory limitation period.
On 27 March 2008, in response to a complaint from the applicant, the prosecutor
once again quashed the decision.

26. A fresh investigation was carried out. During the course of that investiga-
tion it was established that in 1999 tissue had been removed from 152 people; in
2000, from 151 people; in 2001, from 127 people; and in 2002, from 65 people. In ex-
change for the supply of tissue to the company, the Forensic Centre had organised
the purchase of different medical equipment, instruments, technology and comput-
ers for medical institutions in Latvia and the company had paid for these purchases.
Within the framework of the agreement, the total monetary value of the equipment
for which the company had paid exceeded the value of the removed tissue that was
sent to the company. In the decision of 14 April 2008 (see paragraph 27 below) it was
noted that the tissue was not removed for transplantation purposes in accordance
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with section 10 of the Law but was actually removed for transformation into other
products to be used for patients not only in Latvia, but also in other countries.

27. On 14 April 2008 the criminal inquiry was discontinued owing to the expiry
of the statutory limitation period. In the decision it was noted that whenever an ex-
pert from the Rézekne Forensic Division, for example, had interviewed the relatives
prior to the removal of organs or tissue, he had never expressly informed them of
such potential removal or indeed obtained their consent. According to the testimo-
nies of all the relatives, they would not have consented to the removal of organs or
tissue had they been informed and their wishes established. According to the ex-
perts’ testimonies, they had merely checked passports for stamps and had not sought
relatives’ consent as they had not been in contact with them. It was also noted that
with effect from 1 January 2002 information was to be sought from the population
register, which the experts had failed to do. It was concluded that the experts, includ-
ing N.S., had contravened section 4 of the Law and had breached the relatives’ rights.
However, owing to the five-year statutory limitation period (which started running
on 3 March 2003), the criminal inquiry was discontinued and on 9 May and 2 June
2008 the prosecutors upheld that decision in response to complaints lodged by the
applicant. The applicant lodged a further complaint.

28. In the meantime, the experts, including N.S., lodged an appeal contesting the
reasons for the discontinuation of the criminal inquiry (kriminalprocesa izbeigsanas
pamatojums). They contested their status as the persons against whom the criminal
inquiry concerning unlawful tissue removal had been instigated because they had
not at any stage been informed of this inquiry and argued that, accordingly, they
had been unable to exercise their defence rights. On 26 June 2008, in a final decision,
the Riga City Vidzeme District Court upheld their appeal (case no. 1840000303),
quashed the 14 April 2008 decision and sent the case file back to the security police.
The court found as follows.

“Notwithstanding the fact that a certain proportion of the transplants were not
returned to be used for patients in Latvia, there is no evidence in the case file that
they were used for processing into other products or for scientific or educational
purposes. Therefore, the court considers that there is no evidence in the case file that
the removed tissue was used for purposes other than transplantation ...

There is no evidence in the case file demonstrating that the removal of tissue for
transplantation purposes had been carried out in disregard of the deceased person’s
refusal, as expressed during his lifetime and recorded in accordance with the law
in force at the relevant time, or in disregard of any refusal expressed by the closest
relatives.

Taking into account the fact that legislative instruments do not impose any obli-
gation on the experts who carry out the removal of tissue and organs from deceased
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persons’ bodies to inform persons of their right to refuse tissue or organ removal,
the court considers that the experts did not have any obligation to do so; by not
informing the deceased person’s relatives of their intention to remove tissue, the
experts did not breach the provisions of the [Law], as effective from 1994 to March
2003. Section 4 of the [Law] provides for the right of the closest relatives to refuse
the removal of the deceased person’s organs and/or tissue, but does not impose an
obligation on the expert to explain this right to the relatives. Given that there are no
legislative instruments which impose an obligation on the experts to inform rela-
tives of their intention to remove tissue and/or organs and to explain to the relatives
their right to object by refusing their consent, the court considers that a person can-
not be punished for a failure to comply with an obligation which is not clearly laid
down in a legislative instrument in force. Therefore, the court finds that the experts,
by carrying out the tissue and organ removal from the deceased, did not breach ...
the [Law].

... The court finds that the experts’ actions did not constitute the elements of
a crime proscribed by section 139 of the Criminal Law; therefore, it is possible to dis-
continue the criminal proceedings for exonerating reasons — namely on the grounds
of section 377(2) of the Criminal Procedure Law - owing to the absence of the ele-
ments of a crime.”

29. On 2 July 2008 the superior prosecutor responded to a complaint lodged by
the applicant. The superior prosecutor admitted that the inquiry had taken a long
time owing to numerous complaints against the decisions. However, she did not find
any particular circumstances which would indicate that it had been unduly pro-
tracted. At the same time, she informed the applicant that the court had quashed the
14 April 2008 decision upon the appeal by the experts. She further stated that a new
decision to discontinue the criminal inquiry had been adopted on 27 June 2008 and
that the applicant would soon be duly notified.

30. Indeed, the applicant received the 27 June 2008 decision a few days later. It
was reiterated in that decision that the experts did not have any legal obligation to
inform anyone about their right to consent to or refuse organ or tissue removal.
Section 4 of the Law provided for the right of the closest relatives to object to the re-
moval of the deceased person’s organs and tissue, but did not impose any obligation
on the expert to explain these rights to the relatives. A person could not be punished
for a failure to comply with an obligation which was not clearly laid down in a legal
provision; the experts had therefore not breached the Law. The applicant lodged fur-
ther complaints.

31. On 15 August 2008 the prosecutor replied, inter alia, that there were no cir-
cumstances indicating the desecration of a human body. At the same time, she ex-
plained that the experts had performed actions in connection with the unlawful
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tissue removal in order to use the tissue for medical purposes. After the removal
of tissue, other material was commonly implanted to restore the visual integrity of
dead bodies. Therefore, the criminal inquiry had concerned actions under section
139 of the Criminal Law and not under section 228, which proscribed desecration of
a dead body.

32. On 10 September 2008 a superior prosecutor replied that there were no
grounds for examining the actions of the persons who had proceeded with the tissue
removal under section 228 of the Criminal Law as desecration of a dead body. The
experts had proceeded in accordance with an instruction issued by the Ministry of
Justice, implanting other material in the place of the removed tissue. According to
the instruction, tissue was to be removed in such a way so as not to mutilate the body,
and, if necessary, subsequent restoration was to be carried out.

33. On 23 October 2008 another superior prosecutor of the Prosecutor General’s
Office replied with a final negative decision.

II. RELEVANT INTERNATIONAL DOCUMENTS AND DOMESTIC LAW

A. Council of Europe documents

34. On 11 May 1978 the Committee of Ministers of the Council of Europe adopt-
ed Resolution (78) 29 on harmonisation of legislations of member States relating to
removal, grafting and transplantation of human substances, which recommended
that the governments of the member States ensure that their laws conform to the
rules annexed to the Resolution or adopt provisions conforming to these rules when
introducing new legislation.

Article 10 of this Resolution provides:

“1. No removal must take place when there is an open or presumed objection on
the part of the deceased, in particular, taking into account his religious and philo-
sophical convictions.

2. In the absence of the explicit or implicit wish of the deceased the removal may
be effected. However, a state may decide that the removal must not be effected if,
after such reasonable inquiry as may be practicable has been made into the views
of the family of the deceased and in the case of a surviving legally incapacitated
person those of his legal representative, an objection is apparent; when the deceased
was a legally incapacitated person the consent of his legal representative may also be
required.”

35. The Convention for the Protection of Human Rights and Dignity of the Hu-
man Being with regard to the Application of Biology and Medicine: Convention on
Human Rights and Biomedicine (ETS No. 164) is the first international treaty in the
tield of bioethics. It came into force on 1 December 1999 in respect of the States that
had ratified it. Latvia signed the Convention on Human Rights and Biomedicine
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on 4 April 1997, ratified it on 25 February 2010, and it came into force in respect of
Latvia on 1 June 2010. The Convention on Human Rights and Biomedicine is not
applicable to organ and tissue removal from deceased persons. It concerns organ
and tissue removal from living donors for transplantation purposes (Articles 19-20).

36. In relation to organ and tissue removal from deceased persons, an Additional
Protocol on Transplantation of Organs and Tissues of Human Origin was adopted
(ETS No. 186), to which the Government referred. On 1 May 2006 it came into force
in respect of the States that had ratified it. Latvia has neither signed nor ratified this
Protocol.

37. The relevant Articles of the Additional Protocol read as follows.

Article 1 - Object

“Parties to this Protocol shall protect the dignity and identity of everyone and
guarantee, without discrimination, respect for his or her integrity and other rights
and fundamental freedoms with regard to transplantation of organs and tissues of
human origin.”

Article 16 - Certification of death

“Organs or tissues shall not be removed from the body of a deceased person un-
less that person has been certified dead in accordance with the law.

The doctors certifying the death of a person shall not be the same doctors who
participate directly in removal of organs or tissues from the deceased person, or
subsequent transplantation procedures, or having responsibilities for the care of po-
tential organ or tissue recipients.”

Article 17 - Consent and authorisation

“Organs or tissues shall not be removed from the body of a deceased person un-
less consent or authorisation required by law has been obtained.

The removal shall not be carried out if the deceased person had objected to it.”

Article 18 - Respect for the human body

“During removal the human body must be treated with respect and all reason-
able measures shall be taken to restore the appearance of the corpse.”

The relevant parts of the Explanatory Report to the Additional Protocol read as
follows.

Introduction

“2. The purpose of the Protocol is to define and safeguard the rights of organ and
tissue donors, whether living or deceased, and those of persons receiving implants
of organs and tissues of human origin.”

Drafting of the Protocol

“7. This Protocol extends the provisions of the Convention on Human Rights and
Biomedicine in the field of transplantation of organs, tissues and cells of human ori-
gin. The provisions of the Convention are to be applied to the Protocol. For ease of
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consultation by its users, the Protocol has been drafted in such a way that they need
not keep referring to the Convention in order to understand the scope of the Proto-
col’s provisions. However, the Convention contains principles which the Protocol is
intended to develop. Accordingly, systematic examination of both texts may prove
helpful and sometimes indispensable.”

COMMENTS ON THE PROVISIONS OF THE PROTOCOL PREAMBLE

“13. The Preamble highlights the fact that Article 1 of the Convention on Human
Rights and Biomedicine protecting the dignity and the identity of all human be-
ings and guaranteeing everyone respect for their integrity, forms a suitable basis on
which to formulate additional standards for safeguarding the rights and freedoms of
donors, potential donors and recipients of organs and tissues.”

Article 1 - Object

“16. This article specifies that the object of the Protocol is to protect the dignity
and identity of everyone and guarantee, without discrimination, respect for his or
her integrity and other rights and fundamental freedoms with regard to transplanta-
tion of organs and tissues of human origin.

17. The term ‘everyone’ is used in Article 1 because it is seen as the most concord-
ant with the exclusion of embryonic and foetal organs or tissues from the scope of
the Protocol as stated in Article 2 ... The Protocol solely concerns removal of organs
and tissues from someone who has been born, whether now living or dead, and the
implantation of organs and tissues of human origin into someone else who has like-
wise been born.”

Article 16 - Certification of death

“94. According to the first paragraph, a person’s death must have been estab-
lished before organs or tissues may be removed ‘in accordance with the law’. It is the
responsibility of the States to legally define the specific procedure for the declaration
of death while the essential functions are still artificially maintained. In this respect,
it can be noted that in most countries, the law defines the concept and the conditions
of brain death.

95. The death is confirmed by doctors following an agreed procedure and only
this form of death certification can permit the transplantation to go ahead. The re-
trieval team must satisfy themselves that the required procedure has been completed
before any retrieval operation is started. In some States, this procedure for certifica-
tion of death is separate from the formal issuance of the death certificate.

96. The second paragraph of Article 16 provides an important safeguard for the
deceased person by ensuring the impartiality of the certification of death, by requir-
ing that the medical team which certifies death should not be the same one that is
involved in any stage of the transplant process. It is important that the interests of
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any such deceased person and the subsequent certification of death are, and are
seen to be, the responsibility of a medical team entirely separate from those involved
in transplantation. Failure to keep the two functions separate would jeopardise the
public’s trust in the transplantation system and might have an adverse effect on
donation.

97. For the purposes of this Protocol, neonates including anencephalic neonates
receive the same protection as any person and the rules on certification of death are
applicable to them.”

Article 17 - Consent and authorisation

“98. Article 17 bars the removal of any organ or tissue unless the consent or au-
thorisation required by national law has been obtained by the person proposing to
remove the organ or tissue. This requires member States to have a legally recognised
system specifying the conditions under which removal of organs or tissues is author-
ised. Furthermore, by virtue of Article 8, the Parties should take appropriate meas-
ures to inform the public, namely about matters relating to consent or authorisation
with regard to removal from deceased persons ...

99. If a person has made known their wishes for giving or denying consent dur-
ing their lifetime, these wishes should be respected after his/her death. If there is
an official facility for recording these wishes and a person has registered consent to
donation, such consent should prevail: removal should go ahead if it is possible. By
the same token, it may not proceed if the person is known to have objected. None-
theless, consultation of an official register of last wishes is valid only in respect of the
persons entered in it. Nor may it be considered the only way of ascertaining the de-
ceased person’s wishes unless their registration is compulsory.

100. The removal of organs or tissues can be carried out on a deceased person
who has not had, during his/her life, the capacity to consent if all the authorisations
required by law have been obtained. The authorisation may equally be required to
carry out a removal on a deceased person who, during his/her life, was capable of
giving consent but did not make known his wishes regarding an eventual removal
post-mortem.

101. Without anticipating the system to be introduced, the Article accordingly
provides that if the deceased person’s wishes are at all in doubt, it must be possible
to rely on national law for guidance as to the appropriate procedure. In some States
the law permits that if there is no explicit or implicit objection to donation, removal
can be carried out. In that case, the law provides means of expressing intention,
such as drawing up a register of objections. In other countries, the law does not
prejudge the wishes of those concerned and prescribes enquiries among relatives
and friends to establish whether or not the deceased person was in favour of organ
donation.
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102. Whatever the system, if the wishes of the deceased are not sufficiently estab-
lished, the team in charge of the removal of organs must beforehand endeavour to
obtain testimony from relatives of the deceased. Unless national law otherwise pro-
vides, such authorisation should not depend on the preferences of the close relatives
themselves for or against organ and tissue donation. Close relatives should be asked
only about the deceased persons expressed or presumed wishes. It is the expressed
views of the potential donor which are paramount in deciding whether organs or tis-
sue may be retrieved. Parties should make clear whether organ or tissue retrieval can
take place if a deceased person’s wishes are not known and cannot be ascertained
from relatives or friends.

103. When a person dies in a country in which he/she is not normally resident,
the retrieval team shall take all reasonable measures to ascertain the wishes of the
deceased. In case of doubt, the retrieval team should respect the relevant applicable
laws in the country in which the deceased is normally resident or, by default, the law
of the country of which the deceased person is a national.”

Article 18 - Respect for the human body

“104. A dead body is not legally regarded as a person, but nonetheless should
be treated with respect. This article accordingly provides that during removal the
human body must be treated with respect and after removal the body should be
restored as far as possible to its original appearance.”

38. In May 2002 the Secretary General of the Council of Europe sent a question-
naire to the Council of Europe member States concerning aspects of law and practice
in relation to transplantation. The Latvian government replied in the affirmative
to the question of whether removal from a living donor required authorisation and
referred to Articles 19 and 20 of the Convention on Human Rights and Biomedicine
and section 13 of the Law on the protection of the body of a deceased person and use
of human organs and tissue. They noted that written consent was required. In their
response to the question “What kind of relationships should exist between the liv-
ing donor of an organ and the recipient?”, they referred to Articles 19 and 20 of the
Convention on Human Rights and Biomedicine. In their response to the question
“What sanctions are provided for [organ-trafficking] offenders, in particular, for in-
termediaries and health professionals?”, the Latvian government referred to section
139 of the Criminal Law (see paragraph 53 below).

B. European Union documents

39. On 21 July 1998 the European Group on Ethics in Science and New Technolo-
gies (EGE)[2] issued Opinion no. 11 on ethical aspects of human tissue banking. Its
relevant parts read as follows.
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“2.3 Information and consent

The procurement of human tissues requires, as a principle, the prior, informed
and free consent of the person concerned. This does not apply in the case of tissue
procurement ordered by a judge in the context of judicial, in particular criminal,
proceedings.

While consent is a fundamental ethical principle in Europe, the procedures in-
volved and forms of such consent (oral or in writing, before a witness or not, explicit
or presumed, etc.) are a matter for national legislation based on the legal traditions
of each country.

2.3.2 Deceased donors

Consent of a donor for retrieval of tissues after death may take different forms
depending on the national systems (‘explicit’ or ‘presumed’ consent). However, no
retrieval of tissues may take place, with the exception of judicial proceedings, if the
party concerned formally objected while alive. Furthermore, if there has been no ex-
pression of will and the applicable system is that of ‘presumed’ consent, doctors must
ensure as far as possible that relatives or next of kin have the opportunity to express
the deceased person’s wishes, and must take these into account.”

40. The relevant parts of Directive 2004/23/EC of the European Parliament and
of the Council of 31 March 2004 on setting standards of quality and safety for the
donation, procurement, testing, processing, preservation, storage and distribution of
human tissues and cells provide as follows.

Article 13 - Consent

“1. The procurement of human tissues or cells shall be authorised only after all
mandatory consent or authorisation requirements in force in the Member State con-
cerned have been met.

2. Member States shall, in keeping with their national legislation, take all nec-
essary measures to ensure that donors, their relatives or any persons granting au-
thorisation on behalf of the donors are provided with all appropriate information as
referred to in the Annex.”

ANNEX - INFORMATION TO BE PROVIDED ON THE DONATION OF CELLS
AND/OR TISSUES

B. Deceased donors

“1. All information must be given and all necessary consents and authorisations
must be obtained in accordance with the legislation in force in Member States.

2. The confirmed results of the donor’s evaluation must be communicated and
clearly explained to the relevant persons in accordance with the legislation in Mem-
ber States.”
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C. World Health Organisation (WHO) documents

41. The WHO Guiding Principles on Human Cell, Tissue and Organ Transplan-
tation (endorsed by the sixty-third World Health Assembly on 21 May 2010, Resolu-
tion WHA®63.22) provide, in so far as relevant, as follows.

Guiding Principle 1

“Cells, tissues and organs may be removed from the bodies of deceased persons
for the purpose of transplantation if:

(a) any consent required by law is obtained, and

(b) there is no reason to believe that the deceased person objected to such
removal.”

Commentary on Guiding Principle 1

“Consent is the ethical cornerstone of all medical interventions. National author-
ities are responsible for defining the process of obtaining and recording consent for
cell, tissue and organ donation in the light of international ethical standards, the
manner in which organ procurement is organized in their country, and the practical
role of consent as a safeguard against abuses and safety breaches.

Whether consent to procure organs and tissues from deceased persons is ‘ex-
plicit’ or ‘presumed’ depends upon each country’s social, medical and cultural tra-
ditions, including the manner in which families are involved in decision-making
about health care generally. Under both systems any valid indication of deceased
persons’ opposition to posthumous removal of their cells, tissues or organs will pre-
vent such removal.

Under a regime of explicit consent — sometimes referred to as ‘opting in’ — cells,
tissues or organs may be removed from a deceased person if the person had expressly
consented to such removal during his or her lifetime; depending upon domestic law,
such consent may be made orally or recorded on a donor card, driver’s license or
identity card or in the medical record or a donor registry. When the deceased has
neither consented nor clearly expressed opposition to organ removal, permission
should be obtained from a legally specified surrogate, usually a family member.

The alternative, presumed consent system - termed ‘opting (or contracting)
out’ — permits material to be removed from the body of a deceased person for trans-
plantation and, in some countries, for anatomical study or research, unless the per-
son had expressed his or her opposition before death by filing an objection with an
identified office, or an informed party reports that the deceased definitely voiced
an objection to donation. Given the ethical importance of consent, such a system
should ensure that people are fully informed about the policy and are provided with
an easy means to opt out.

Although expressed consent is not required in an opting-out system before re-
moval of the cells, tissues or organs of a deceased person who had not objected while
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still alive, procurement programmes may be reluctant to proceed if the relatives per-
sonally oppose the donation; likewise, in opting-in systems, programmes typically
seek permission from the family even when the deceased gave pre-mortem consent.
Programmes are more able to rely on the deceased’s explicit or presumed consent,
without seeking further permission from family members, when the public’s un-
derstanding and acceptance of the process of donating cells, tissues and organs is
deep-seated and unambiguous. Even when permission is not sought from relatives,
donor programmes need to review the deceased’s medical and behavioural history
with family members who knew him or her well, since accurate information about
donors helps to increase the safety of transplantation.

For tissue donation, which entails slightly less challenging time constraints, it is
recommended always to seek the approval of the next of kin. An important point to
be addressed is the manner in which the appearance of the deceased’s body will be
restored after the tissues are removed.”

D. Domestic law

1. Law on the protection of the body of a deceased person and use of human or-
gans and tissues

42. The Law on protection of the body of a deceased person and use of human
organs and tissue (likums “Par mirusa cilvéka kermena aizsardzibu un cilvéka audu
un organu izmanto$anu medicina” - “the Law”), as in force at the relevant time (with
amendments effective as of 1 November 1995 and up until 31 December 2001), pro-
vides in section 2 that every living person with legal capacity is entitled to consent
or object, in writing, to the use of his or her body after death. The wish expressed,
unless it is contrary to the law, is binding.

43. Section 3 provides that any such refusal of or consent to the use of one’s body
after death has legal effect only if it has been signed by a person with legal capac-
ity, recorded in his or her medical record and denoted by a special stamp in his or
her passport. The Department of Health in the Ministry of Welfare is responsible
for prescribing the procedure for recording refusal or consent in a person’s medical
record (contrast with the situation following legislative amendments effective as of
1 January 2002, Petrova v. Latvia, no. 4605/05, § 35, 24 June 2014).

44. Pursuant to section 4, which is entitled “The rights of the closest relatives”,
the organs and tissues of a deceased person may not be removed against his or her
wishes as expressed during his or her lifetime. In the absence of express wishes, re-
moval may be carried out if none of the closest relatives (children, parents, siblings
or spouse) objects. Transplantation may be carried out after the biological or brain
death of the potential donor (section 10).

45. More specifically, section 11 of the Law provides that organs and tissue from
a deceased donor may be removed for transplantation purposes if that person has
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not objected to such removal during his or her lifetime and if his or her closest rela-
tives have not prohibited it.

46. By virtue of a transitional provision of the Law, a stamp in a person’s passport
added before 31 December 2001 denoting objection or consent to the use of his or
her body after death has legal effect until a new passport is issued or an application
to the Office of Citizenship and Migration Affairs is submitted.

47. Section 17 provides that the State is responsible for protecting the body of
a deceased person and for using organs or tissues for medical purposes. At the mate-
rial time this function was entrusted to the Department of Health in the Ministry of
Welfare (as of 1 January 2002, the Ministry of Welfare, as of 30 June 2004, the Minis-
try of Health). No organisation or authority can carry out the removal of organs and
tissues and use them without an authorisation issued by the Department of Health
(as of 1 January 2002, the Minister of Welfare, as of 30 June 2004, the Minister of
Health).

48. Section 18 prohibits the selection, transportation and use of the removed
organs and tissues for commercial purposes. It also provides that the removal of or-
gans and tissues from any living or deceased person can only be carried out with
strict respect for that person’s expressed consent or objection.

49. Section 21 originally provided that the prosecutor’s office was to supervise
compliance with this Law (paragraph 1). The Department of Health of the Min-
istry of Welfare and other competent bodies were responsible for monitoring the
legality of the use of human tissue and organs (paragraph 2). By virtue of amend-
ments effective from 1 January 2002, paragraph 1 was repealed; the remaining
paragraph provided that the Ministry of Welfare was to bear responsibility for
checking the compatibility of the use of human tissue and organs with law and
other legislative instruments. From 30 June 2004 this task was entrusted to the
Ministry of Health. Lastly, since 27 August 2012 this section has been repealed in
its entirety.

50. On 2 June 2004 amendments to sections 4 and 11 of the Law were passed
by Parliament, effective as of 30 June 2004. From that date onwards, section 4 pro-
vides that if no information is recorded in the population register about a deceased
person’s refusal of or consent to the use of his or her body, organs or tissue after
death, the closest relatives have the right to inform the medical institution in writing
of the wishes of the deceased person expressed during his or her lifetime. Section 11
provides that the organs and body tissue of a deceased person may be removed for
transplantation purposes if no information is recorded in the population register
about the deceased person’s refusal of or consent to the use of his or her organs or
body tissue after death and if the closest relatives of the deceased have not, before
the start of the transplantation, informed the medical institution in writing of any
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objection by the deceased person to the use of his or her organs and body tissue after
death expressed during his or her lifetime. It is forbidden to remove organs and body
tissue from a dead child for transplantation purposes unless one of his or her parents
or his or her legal guardian has consented to it in writing.

2. Regulation of the Cabinet of Ministers no. 431 (1996)

51. This Regulation (Noteikumi par mirusa cilvéka audu un organu uzkrasanas
un izmanto$anas kartibu medicina) provides that removal of organs and tissue may
be carried out after the biological or brain death of a person if his or her passport and
medical record contain a stamp denoting consent to such removal (see paragraph
3 of the Regulation). In the absence of such a stamp, the provisions of the Law (see
paragraphs 42-50 above) are to be followed.

3. Legal regulation of the MADEKKI

52. The legal regulations governing the Inspectorate of Quality Control for Medi-
cal Care and Working Capability ("M ADEKKI”) in Latvian law are summarised in
L.H. v. Latvia (no. 52019/07, §§ 24-27, 29 April 2014). For the purposes of the present
case it suffices to note that these regulations — approved by the Cabinet of Ministers
(Regulation no. 391 (1999), effective from 26 November 1999 to 30 June 2004) — pro-
vided, inter alia, that one of the main functions of the MADEKKI was to monitor the
professional quality of healthcare in medical institutions.

4. Criminal law provisions

53. Section 139 of the Criminal Law (Kriminallikums) provides that the unlaw-
ful removal of organs or tissues from a living or deceased human being in order
to use them for medical purposes is a criminal offence if carried out by a medical
practitioner.

54. The relevant provisions pertaining to the rights of civil parties in criminal pro-
ceedings under the former Code of Criminal Procedure (Latvijas Kriminalprocesa
kodekss, effective until 1 October 2005) are described in Ligeres v. Latvia (no. 17/02,
§§ 39-41, 28 June 2011) and Pundurs v. Latvia ((dec.), no. 43372/02, §§ 12-17, 20 Sep-
tember 2011).

55. In addition, the relevant provisions pertaining to the rights of civil parties in
criminal proceedings under the Criminal Procedure Law (Kriminalprocesa likums,
effective from 1 October 2005), as in force at the material time, read as follows.

Section 22 - Right to compensation for damage

“A person who has sustained psychological distress, physical injury or pecuniary
loss as a result of a criminal offence shall be guaranteed procedural opportunities to
request and receive compensation for pecuniary and non-pecuniary damage.”

Section 351 - Claim for compensation

“(1) An injured party shall have the right to submit a claim for compensation
for harm caused at any stage of criminal proceedings up to the commencement of
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a judicial investigation in a court of first instance. The claim shall contain justifica-
tion of the amount of compensation requested.

(2) A claim may be submitted in writing or expressed orally. An oral request shall
be recorded in the minutes by the person directing the proceedings.

(3) During pre-trial proceedings, the public prosecutor shall indicate the submis-
sion of a claim and the amount of compensation claimed, as well as his or her opin-
ion thereon, in the document concerning the completion of pre-trial proceedings.

(4) Failure to ascertain the criminal liability of a person shall not be an impedi-
ment to the submission of a compensation claim.

(5) An injured party shall have the right to withdraw a submitted compensa-
tion claim at any stage of criminal proceedings up to the moment when the court
retires to give judgment. The refusal of compensation by a victim may not constitute
grounds for the revocation or modification of charges, or for acquittal.”

5. The right to receive compensation

56. Article 92 of the Constitution (Satversme) provides, inter alia, that “any per-
son whose rights are violated without justification has a right to commensurate
compensation”.

57. Domestic legal provisions pertaining to compensation for pecuniary and non-
pecuniary damage under the Civil Law (Civillikums), before and after the amend-
ments that were effective from 1 March 2006, are quoted in full in Zavoloka v. Latvia
(no. 58447/00, §$ 17-19, 7 July 2009). Sections 1635 and 1779 are further described in
Holodenko v. Latvia (no. 17215/07, § 45, 2 July 2013).

58. Under section 92 of the Administrative Procedure Law (Administrativa pro-
cesa likums), in force since 1 February 2004, everyone has the right to receive com-
mensurate compensation for pecuniary and non-pecuniary damage caused by an
administrative act or action of a public authority. Under section 93 of the same Law,
a claim for compensation can be submitted either together with an application to the
administrative courts to declare an administrative act or action of a public author-
ity unlawful, or to the public authority concerned following a judgment adopted in
such proceedings. Under section 188, an application to an administrative court re-
garding an administrative act or action of a public authority must be lodged within
one month or one year depending on the circumstances. In relation to an action of
a public authority, the one-year time-limit runs from the date on which the applicant
finds out that such action has occurred. Lastly, under section 191(1) an application
will be refused if more than three years have elapsed since the applicant found out or
ought to have found out that such action occurred. This time-limit is not amenable
to extension (atjaunots).

59. The amount of compensation and the procedure for claiming damages from
a public authority on account of an unlawful administrative act or an unlawful action
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of a public authority are prescribed by the Law on compensation for damage caused
by public authorities (Valsts parvaldes iestazu nodarito zaudéjumu atlidzinasanas
likums), in force since 1 July 2005. Chapter III of the Law provides for the procedure
to be followed when an individual claims damages from a public authority. Under
section 15, an individual is entitled to lodge an application with the public author-
ity that was responsible for the damage. Pursuant to section 17, such an application
must be lodged not later than one year from the date when the individual became
aware of the damage and, in any event, not later than five years after the date of the
unlawful administrative act or unlawful action of a public authority.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

60. The applicant complained in substance under Article 8 of the Convention,
firstly, that the removal of tissue from her husband’s body had been carried out with-
out his or the applicant’s prior consent. Secondly, she complained that - in the ab-
sence of such consent - his dignity, identity and integrity had been breached and his
body had been treated disrespectfully.

61. Article 8 of the Convention reads as follows.

“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.

2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being
of the country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.”

62. The Government denied that there had been a violation of that Article.

A. Preliminary issues

63. The Court must start by examining whether it is competent ratione perso-
nae to examine the applicant’s complaint; this issue calls for consideration by the
Court of its own motion (see Sejdi¢ and Finci v. Bosnia and Herzegovina [GC], nos.
27996/06 and 34836/06, § 27, ECHR 2009).

64. The Court’s approach as concerns direct and indirect victims has been re-
cently summarised in Centre for Legal Resources on behalf of Valentin Campeanu
v. Romania ([GC], no. 47848/08, §§ 96-100, ECHR 2014) as follows (references
omitted).

“(i) Direct victims

96. In order to be able to lodge an application in accordance with Article 34, an
individual must be able to show that he or she was ‘directly affected’ by the measure
complained of ... This is indispensable for putting the protection mechanism of the
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Convention into motion, although this criterion is not to be applied in a rigid, me-
chanical and inflexible way throughout the proceedings ...

Moreover, in accordance with the Court’s practice and with Article 34 of the
Convention, applications can only be lodged by, or in the name of, individuals who
are alive ... Thus, in a number of cases where the direct victim has died prior to the
submission of the application, the Court has not accepted that the direct victim,
even when represented, had standing as an applicant for the purposes of Article 34
of the Convention ...

(ii) Indirect victims

97. Cases of the above-mentioned type have been distinguished from cases in
which an applicant’s heirs were permitted to pursue an application which had al-
ready been lodged. An authority on this question is Fairfield and Others ..., where
a daughter lodged an application after her father’s death, alleging a violation of his
rights to freedom of thought, religion and speech (Articles 9 and 10 of the Conven-
tion). While the domestic courts granted Ms Fairfield leave to pursue the appeal
after her father’s death, the Court did not accept the daughter’s victim status and
distinguished this case from the situation in Dalban v. Romania ..., where the appli-
cation had been brought by the applicant himself, whose widow had pursued it only
after his subsequent death.

In this regard, the Court has differentiated between applications where the direct
victim has died after the application was lodged with the Court and those where he
or she had already died beforehand.

Where the applicant has died after the application was lodged, the Court has ac-
cepted that the next of kin or heir may in principle pursue the application, provided
that he or she has sufficient interest in the case ...

98. However, the situation varies where the direct victim dies before the appli-
cation is lodged with the Court. In such cases the Court has, with reference to an
autonomous interpretation of the concept of ‘victim’, been prepared to recognise the
standing of a relative either when the complaints raised an issue of general interest
pertaining to ‘respect for human rights’ (Article 37 § 1 in fine of the Convention) and
the applicants as heirs had a legitimate interest in pursuing the application, or on the
basis of the direct effect on the applicant’s own rights ... The latter cases, it may be
noted, were brought before the Court following or in connection with domestic pro-
ceedings in which the direct victim himself or herself had participated while alive.

Thus, the Court has recognised the standing of the victim’s next of kin to submit
an application where the victim has died or disappeared in circumstances allegedly
engaging the responsibility of the State ...

99. In Varnava and Others ... the applicants lodged the applications both in their
own name and on behalf of their disappeared relatives. The Court did not consider
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it necessary to rule on whether the missing men should or should not be granted the
status of applicants since, in any event, the close relatives of the missing men were
entitled to raise complaints concerning their disappearance ... The Court examined
the case on the basis that the relatives of the missing persons were the applicants
for the purposes of Article 34 of the Convention.

100. In cases where the alleged violation of the Convention was not closely linked
to disappearances or deaths giving rise to issues under Article 2, the Court’s ap-
proach has been more restrictive, as in Sanles Sanles v. Spain ..., which concerned
the prohibition of assisted suicide. The Court held that the rights claimed by the ap-
plicant under Articles 2, 3, 5, 8, 9 and 14 of the Convention belonged to the category
of non-transferable rights, and therefore concluded that the applicant, who was the
deceased’s sister-in-law and legal heir, could not claim to be the victim of a violation
on behalf of her late brother-in-law. The same conclusion has been reached in respect
of complaints under Articles 9 and 10 brought by the alleged victim’s daughter ...

In other cases concerning complaints under Articles 5, 6 or 8 the Court has grant-
ed victim status to close relatives, allowing them to submit an application where they
have shown a moral interest in having the late victim exonerated of any finding of
guilt ... or in protecting their own reputation and that of their family ..., or where
they have shown a material interest on the basis of the direct effect on their pecuni-
ary rights ... The existence of a general interest which necessitated proceeding with
the consideration of the complaints has also been taken into consideration ...

The applicant’s participation in the domestic proceedings has been found to be
only one of several relevant criteria ...”

65. As regards the first part of the complaint, the Court considers that the appli-
cant has adequately demonstrated that she has been directly affected by the removal
of tissue from her deceased husband’s body without her consent (see also Petrova
v. Latvia, no. 4605/05, § 56, 24 June 2014). The Court is therefore satisfied that the
applicant can be considered a “direct victim” in that regard (see paragraph 60 above).
However, in so far as the applicant’s complaint relates to the lack of consent from her
deceased husband, the Court considers that it is incompatible ratione personae with
the provisions of the Convention within the meaning of Article 35§ 3 (a) of the Con-
vention and must therefore be rejected in accordance with Article 35 § 4.

66. As regards the second part of the complaint, the Court notes that the appli-
cant conceded that it concerned her deceased husband’s rights. Accordingly, it must
also be rejected as incompatible ratione personae with the provisions of the Conven-
tion in accordance with Article 35 §§ 3 (a) and 4 of the Convention.

67. Lastly, the Court notes that in certain respects the second part of the complaint
overlaps with the applicant’s complaint under Article 3 of the Convention. Accord-
ingly, the Court will examine it below in so far as it relates to the applicant’s rights.
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B. Admissibility

1. The parties’ submissions

68. The Government conceded that the applicant’s complaint fell within the am-
bit of “private life” under Article 8 of the Convention, but they did not accept that it
concerned “family life”.

69. First of all, relying on the Court’s decision in Grisankova and Grisankovs
v. Latvia ((dec.), no. 36117/02, ECHR 2003-II), the Government argued that the ap-
plicant had failed to exhaust domestic remedies. They submitted that the applicant
should have lodged a complaint with the Constitutional Court since the removal of
tissue from her husband’s body had been carried out in accordance with the proce-
dure laid down in sections 4 and 11 of the Law. She should have raised the issue of
the compliance of these legal provisions with the Latvian Constitution.

70. Secondly, the Government argued that the applicant had not submitted
a complaint to the MADEKKI. The Government pointed out that at the material
time the MADEKKI had been the body with competence to examine the applicant’s
complaints, since its function was to monitor the professional quality of healthcare
in medical institutions. It was the Government’s submission that an examination by
MADEKKT of the compliance of the tissue removal procedure with domestic law was
a necessary precondition for instituting any civil or criminal proceedings against
those responsible. They did not provide any further information in this regard.

71. Thirdly, the Government submitted that the applicant could have relied on
section 1635 of the Civil Law (as effective from 1 March 2006) and claimed com-
pensation for pecuniary and non-pecuniary damage before the civil courts. The
Government provided some examples of domestic case-law pertaining to the ap-
plication of section 1635 in practice. They referred to the proceedings in case
PAC-714 (instituted on 7 February 2005), where a claimant had sought compensa-
tion for non-pecuniary damage from a hospital where she had given birth and where
tubal ligation (surgical contraception) had been performed without her consent (re-
ferring to L.H. v. Latvia, no. 52019/07, § 8, 29 April 2014). On 1 December 2006 that
claim had been upheld and the claimant had been awarded compensation for physi-
cal injury and psychological distress in the amount of 10,000 Latvian lati (LVL) in
respect of the unlawful sterilisation on the basis of section 2349 of the Civil Law.
This judgment had taken effect on 10 February 2007. The Government also referred
to one of the “Talsi tragedy” cases (instituted on 15 September 2006), in which on
16 March 2010 the appellate court had awarded compensation payable by the State in
the amount of LVL 20,000 in connection with an incident of 28 June 1997 in Talsi,
in which the claimant’s daughter, among other children, had died. The final deci-
sion in that case had been adopted on 28 September 2011. The Government did not
provide copies of the decisions in that case.
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72. The applicant disagreed. She submitted that her complaint fell within the
ambit of private and family life under Article 8 of the Convention.

73.Inresponse to the first remedy cited by the Government - recourse to the Con-
stitutional Court - the applicant pointed out that the court’s competence was limited
to reviewing compliance with the Constitution of laws and other legal instruments.
The applicant argued that the tissue removal had been contrary to sections 4 and
11 of the Law; she did not consider these legal provisions to be contrary to the Con-
stitution. The decision in GriSankova and Gri$ankovs, cited above, concerned the
wording of the Education Law. The present case, however, concerned an individual
action - the removal of tissue from her husband’s body. Moreover, the applicant ar-
gued that if any provisions of the Law were indeed not compatible with the Constitu-
tion, the criminal court, the Prosecutor General or the Cabinet of Ministers should
and could themselves have submitted an application to the Constitutional Court.

74. In response to the second remedy cited by the Government, namely a com-
plaint to the MADEKKTI, the applicant submitted that it would not have been the
competent body. Tissue removal was not healthcare. The applicant referred to sec-
tion 21 of the Law and explained that at the relevant time supervision had been the
responsibility of the prosecutor’s office (see paragraph 49 above).

75. In response to the third remedy cited by the Government, the applicant ar-
gued that the Forensic Centre was a State institution under the supervision of the
Ministry of Health. Since the entry into force of the Administrative Procedure Law
on 1 February 2004, administrative acts and actions of public authorities had been
amenable to judicial review by the administrative courts. Thus, an appeal against
an action of a public authority — in this case, the removal of tissue from the body of
the applicant’s husband - could only be lodged in the administrative courts. Refer-
ring to the Forensic Centre’s regulations, the applicant noted that the actions of its
employees were amenable to appeal before its head, whose decisions or actions were
subsequently amenable to judicial review by the administrative courts. Appeals un-
der the Administrative Procedure Law, however, would have been time-barred in
the applicant’s case by the time the final decision had been taken in the criminal
proceedings. The applicant concluded that the actions of the expert concerned could
not be subject to judicial review by the civil courts.

76. The applicant also pointed out that the amount of compensation and the pro-
cedure for claiming damages from a public authority on account of an unlawful
administrative act or unlawful action by a public authority were prescribed by the
Law on compensation for damage caused by public authorities and not by the Civil
Law. An action under the former law, however, would also have been time-barred.

77. Lastly, even if the applicant had, as suggested by the Government, lodged
a civil claim under section 1635 of the Civil Law against the experts who had
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removed tissue from her husband’s body, it would have been bound to fail since in
the criminal proceedings it had been established that they were not guilty. The ap-
plicant also pointed out that the examples of domestic case-law referred to by the
Government were not comparable. In the first case the civil proceedings had been
instituted against a private hospital and not against a State institution. The second
case concerned events which dated back to 1997, long before the Administrative Pro-
cedure Law and the Law on compensation for damage caused by public authorities
had come into effect. In addition, at that time, the Code of Civil Procedure con-
tained a chapter concerning litigation in matters arising from administrative re-
lations, which had been superseded by the entry into force of the Administrative
Procedure Law.

2. The Court’s assessment

(a) Non-exhaustion of domestic remedies

78. In so far as the Government referred to a constitutional complaint as a rel-
evant remedy in the applicant’s circumstances, the Court considers that such a com-
plaint could not constitute an effective means of protecting the applicant’s rights
under Article 8 of the Convention for the following reasons.

79. The Court has already examined the scope of the Constitutional Court’s
review in Latvia (see GriSankova and GriSankovs, cited above; Liepajnieks v. Lat-
via (dec.), no. 37586/06, §§ 73-76, 2 November 2010; Saviés v. Latvia, no. 17892/03,
§$ 113-17, 27 November 2012; Mihailovs v. Latvia, no. 35939/10, §§ 157-58, 22 Janu-
ary 2013; Nagla v. Latvia, no. 73469/10, § 48, 16 July 2013; and Latvijas jauno zem-
nieku apvieniba v. Latvia (dec.), no. 14610/05, §§ 44-45, 17 December 2013).

80. The Court noted in the above cases that the Constitutional Court examined,
inter alia, individual complaints challenging the constitutionality of a legal provision
or its compliance with a provision having superior legal force. An individual consti-
tutional complaint can be lodged against a legal provision only when an individual
considers that the provision in question infringes his or her fundamental rights as
enshrined in the Constitution. The procedure of an individual constitutional com-
plaint cannot therefore serve as an effective remedy if the alleged violation resulted
only from the erroneous application or interpretation of a legal provision which,
in its content, is not unconstitutional (see Latvijas jauno zemnieku apvieniba, cited
above, §§ 44-45).

81. In the present case, the Court considers that the applicant’s complaint con-
cerning the removal of tissue does not relate to the compatibility of one legal provi-
sion with another legal provision having superior force. The Government argued
that the tissue removal had taken place in accordance with the procedure laid down
in law. The applicant, for her part, did not contest the constitutionality of this proce-
dure. Instead, she argued that the tissue removal from her husband’s body constitut-
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ed an individual action that was contrary to sections 4 and 11 of the Law. The Court
finds that the applicant’s complaint relates to the application and interpretation of
domestic law, particularly in the light of the absence of any relevant administrative
regulation; it cannot be said that any issues of compatibility arise. In such circum-
stances the Court considers that the applicant was not required to avail herself of the
proposed remedy.

82. The Court understands the Government’s argument in relation to the ex-
amination by the MADEKKI (see paragraph 70 above) as chiefly pertaining to civil
remedies; the Court will examine it immediately below. It is not clear from the evi-
dence in the case file whether the MADEKKI carried out any examination in rela-
tion to the criminal proceedings in the present case (contrast Petrova, cited above,
§ 15). In any event, it does not appear that any examination by the MADEKKI was
necessary in order to institute criminal proceedings. Be that as it may, it is irrelevant
that the applicant did not lodge a separate complaint with the MADEKK]I, as long
as she complained of all the decisions adopted by the investigating and prosecuting
authorities, whose task it is normally to establish whether any crime has been com-
mitted (ibid., § 71).

83. As regards the possibility of lodging a civil claim for damages, in Calvelli and
Ciglio v. Italy ([GC], no. 32967/96, § 51, ECHR 2002-I), the Court held:

“... In the specific sphere of medical negligence the obligation may for instance
also be satisfied if the legal system affords victims a remedy in the civil courts, either
alone or in conjunction with a remedy in the criminal courts, enabling any liability
of the doctors concerned to be established and any appropriate civil redress, such as
an order for damages and for the publication of the decision, to be obtained. Disci-
plinary measures may also be envisaged.”

84. The Court has further stated that this principle applies when the infringe-
ment of the right to life or personal integrity is not caused intentionally (see Vo
v. France [GC], no. 53924/00, § 90, ECHR 2004-VTIII, and Onerylldm v. Turkey [GC],
no. 48939/99, § 92, ECHR 2004-XII).

85. However, the Court has also found that, in the event of there being a num-
ber of domestic remedies which an individual can pursue, that person is entitled
to choose the remedy which addresses his or her essential grievance (see Jasinskis
v. Latvia, no. 45744/08, § 50, 21 December 2010). The Court observes that the ap-
plicant was originally unaware of the fact that tissue from her husband’s body had
been removed; she learned about it only when the security police opened a criminal
inquiry into these facts. Subsequently, she availed herself of the criminal avenue of
redress — she was declared an injured party in these proceedings and she pursued
them by lodging various complaints with the investigating and prosecuting authori-
ties. The criminal-law remedy could have given rise to a finding that the removal of
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tissue from her husband’s body had been carried out contrary to the domestic proce-
dure and that her rights as the closest relative had been breached. It could eventually
have led to a compensation award, given that the Latvian legal system recognises vic-
tims’ rights to lodge civil claims in criminal proceedings and to request compensa-
tion for damage suffered as a result of a crime (see paragraphs 54-55 above). In such
circumstances, there is nothing to suggest that the applicant could have legitimately
expected that the criminal-law remedy would not be an effective one in her case.

86. The Court is of the view that the applicant was not required to submit to the
civil courts a separate, additional request for compensation, which could also have
given rise to a finding that the removal of tissue from her husband’s body had been
carried out contrary to the domestic procedure and that her rights as the closest
relative had been breached (see also Sergiyenko v. Ukraine, no. 47690/07, §§ 40-43,
19 April 2012; Arskaya v. Ukraine, no. 45076/05, §$ 75-81, 5 December 2013; and
Valeriy Fuklev v. Ukraine, no. 6318/03, §§ 77-83, 16 January 2014, where the appli-
cants were not required to lodge separate civil claims for the alleged medical mal-
practice). The Court concludes that the applicant exhausted the available domestic
remedies by pursuing the criminal-law remedy.

87. In the light of the above conclusion, the Court does not consider it necessary
to address the Government’s argument that an examination by the MADEKKI was
necessary to institute civil proceedings. Nor does it consider it necessary to address
the applicant’s argument that her claim under the Administrative Procedure Law
and the Law on compensation for damage caused by public authorities was time-
barred or that her claim under the Civil Law was bound to fail.

(b) Applicability

88. The Court notes that, while the Government did not accept that the appli-
cant’s complaint concerned “family life”, they did not dispute that it fell within the
ambit of “private life” under Article 8 of the Convention.

89. The Court reiterates that the concepts of private and family life are broad
terms not susceptible to exhaustive definition (see Hadri-Vionnet v. Switzerland, no.
55525/00, § 51, 14 February 2008). In Pannullo and Forte v. France (no. 37794/97,
§ 36, ECHR 2001-X), the Court considered the excessive delay by the French authori-
ties in returning the body of their child following an autopsy to be an interference
with the applicants’” private and family life. It has also held that the refusal of the
investigating authorities to return the bodies of deceased persons to their relatives
constituted an interference with the applicants’ private and family life (see Sabanchi-
yeva and Others v. Russia, no. 38450/05, § 123, ECHR 2013, and Maskhadova and
Others v. Russia, no. 18071/05, § 212, 6 June 2013). However, that issue does not arise
in the present case and no complaint has been made to that effect. The Court notes
that there is no dispute between the parties that the applicant’s right - established
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under domestic law - to express consent or refusal in relation to the removal of tis-
sue from her husband’s body comes within the scope of Article 8 of the Convention
in so far as private life is concerned. The Court sees no reason to hold otherwise and
thus considers that this Article is applicable in the circumstances of the case.

(¢) Conclusion

90. The Court notes that the applicant’s complaint - in so far as it concerns the
removal of tissue from her deceased husband’s body without her consent - is not
manifestly ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It
further notes that it is not inadmissible on any other grounds. It must therefore be
declared admissible.

C. Merits

1. The parties’ submissions

91. The applicant submitted that the removal of tissue from her husband’s body
without her consent had constituted interference with her private life. She argued
that she had been prevented from expressing her wishes regarding the removal of
tissue from her deceased husband’s body. She had not even been informed of this
intrusive fact. The applicant also submitted that the expert could not have verified
the existence of a stamp in her husband’s passport because it had been at their home
in Sigulda and therefore unavailable to the expert.

92. First of all, relying on Hokkanen v. Finland (23 September 1994, § 55, Series
A no. 299-A), the applicant argued that the interference had not been in accordance
with the law and had not pursued a legitimate aim. The applicant referred to sections
4 and 11 of the Law and argued that in 2001 the system of “explicit consent” had
operated in Latvia. The applicant was of the opinion that the experts should have en-
quired whether the closest relatives had agreed or objected to tissue removal and that
they had been under an obligation to do so under the aforementioned provisions.
She argued that the aim of the Law was to protect the body of a deceased person and
that it was necessary for this aim to be taken into account when interpreting its pro-
visions. In this connection she also referred to international material (see paragraph
37 above). Lastly, the 2004 amendments to the Law demonstrated that previously the
system of “explicit consent” had prevailed. The discussion regarding “explicit” and
“presumed” consent systems in Latvia had only started at about the time that the
criminal inquiry was opened in the present case. As a result, substantive legislative
amendments had been passed by Parliament in 2004 (see paragraph 50 above). The
applicant submitted that even after these amendments the relevant legal provisions
were still not clear enough, but their wording had been changed to establish the sys-
tem of “presumed consent”.

93. The applicant argued furthermore that the domestic law was not foreseeable
in its application because it did not provide for the possibility for the relatives to
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object to tissue removal. She referred to various findings by the domestic authori-
ties that the legal provisions were unclear (see, for example, paragraph 28 above)
and noted that several prosecutors had considered that the Law had indeed been
breached (see, for example, paragraphs 22, 24 and 27 above). The applicant argued
that the experts had exploited the lack of clarity for their own ends and had derived
tinancial benefit from it. The applicant concluded that the removal of tissue from
her husband’s body had not been carried out in accordance with the law.

94. Secondly, the applicant submitted that “saving the lives of others” could not
constitute a legitimate aim for removing tissue without consent. And, thirdly, she
argued that it had not been sufficiently proved by the Government to be necessary
in a democratic society.

95. The Government maintained that the interference with the applicant’s private
life as a result of the removal of tissue from her husband’s body without his or the
applicant’s prior consent had complied with the criteria set out in Article 8 § 2.

96. Firstly, the Government argued that the tissue removal had been carried out
in accordance with domestic law. They specifically pointed out that the Court - if it
were to reject their non-exhaustion argument as regards recourse to the Constitu-
tional Court — ought to proceed on the assumption that national law was compatible
with the standard laid down in Article 8 of the Convention.

97. They referred to paragraph 3 of Regulation no. 431 (1996) and sections 4 and
11 of the Law and argued that the tissue removal had been carried out in accordance
with domestic law. No prior consent had been necessary, nor had it been necessary to
seek permission from the deceased person’s closest relatives. It had not been unlaw-
tul to proceed with the tissue removal without the consent of the deceased person or
his or her closest relatives. The Government argued that under sections 4 and 11 of
the Law only “an absence of any objection by the deceased person expressed prior
to his death or an absence of explicit objection by [the closest relatives] expressed
prior to the tissue removal” had been required. The Government thus argued that
the system of “presumed consent” had been operating in Latvia at the material time.
They pointed out that the system of “presumed consent” was not innovative and that
Latvia had not been the only country employing this system; it was also established
in eleven other States.

98. According to the Government, the expert had verified - prior to the tissue
removal - that there was no stamp in Mr Elberts’ passport denoting his objection to
the use of his body tissue, and this had allegedly been noted in the form of an abbre-
viation (“zim. nav”) in the registration log. However, in the copy of the registration
log provided to the Court no such legible abbreviation could be seen.

99. At the same time, the Government acknowledged that national laws did not
impose any obligation on a doctor to make specific enquiries in order to ascertain
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if there were any close relatives and to inform them of possible tissue removal. In
this connection they referred to the court’s decision in the criminal proceedings (see
paragraph 28 above).

100. Secondly, the Government argued that the tissue removal had been carried
out in order to “save and/or improve the lives of others”. They referred to the court’s
decision in the criminal proceedings (see paragraph 28 above), which had noted that
“tissue [was] removed in the name of humanity with the aim of improving the health
of others and prolonging their lives”. They also referred to the Preamble to the Ad-
ditional Protocol on Transplantation of Organs and Tissues of Human Origin to
the effect that the practice of tissue donation and tissue removal for transplantation
purposes “contributes to saving lives or greatly improving their quality” and that
“transplantation of ... tissues is an established part of the health services offered to
the population”. The Government concluded that the tissue removal had had a le-
gitimate aim — namely the protection of the health and the rights of others.

101. Thirdly, the Government reiterated that the States enjoyed a margin of ap-
preciation when determining measures to be taken in response to the pressing so-
cial need to protect the health and the rights of others. The Government relied on
Dudgeon v. the United Kingdom (22 October 1981, § 52, Series A no. 45) and argued
that it was for the national authorities to make the initial assessment of the pressing
social need in each case and that the margin of appreciation was left to them. Tissue
removal and transplantation contributed to saving lives and could greatly improve
their quality. Thus, there was a “pressing social need” for tissue donation because
tissue transplantation had become an established part of the health services offered
to the whole population. They reiterated that Mr Elberts’ tissue had been removed
in order to secure bio-material for transplantation purposes to potentially improve
and/or save the lives of others.

102. It was primarily the duty and responsibility of the deceased’s closest relative
to duly inform the medical personnel in good time of the deceased person’s objec-
tion to his or her tissue removal. The national law at the time had not prevented ei-
ther Mr Elberts or the applicant, as his closest relative, from expressing their wishes
in relation to tissue removal. They could have objected to the donation of tissue.
However, neither of them had done so before the tissue had been removed in accord-
ance with the Law. The Government concluded that a fair balance had been struck
between the applicant’s “right to private life under the Convention - as national
laws envisaged the closest relative’s right to object to the removal of the deceased
person’s tissue prior to the removal procedure (which had not been exercised either
by Mr Elberts or by the applicant) — and the pressing social need to secure bio-
-implants for tissue transplantation as part of the health services offered to the whole
population”.
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2. The Court’s assessment

(a) General principles

103. The essential object of Article 8 is to protect the individual against arbi-
trary interference by public authorities. Any interference under the first paragraph
of Article 8 must be justified in terms of the second paragraph, namely as being “in
accordance with the law” and “necessary in a democratic society” for one or more of
the legitimate aims listed therein. The notion of necessity implies that the interfer-
ence correlates with a pressing social need and, in particular, that it is proportionate
to one of the legitimate aims pursued by the authorities (see A, B and C v. Ireland
[GC], no. 25579/05, §§ 218-41, ECHR 2010).

104. The Court refers to the interpretation given to the phrase “in accordance
with the law” in its case-law (as summarised in S. and Marper v. the United King-
dom [GC], nos. 30562/04 and 30566/04, §$ 95-96, ECHR 2008). Of particular rele-
vance in the present case is the requirement for the impugned measure to have some
basis in domestic law, which should be compatible with the rule of law; this, in turn,
means that the domestic law must be formulated with sufficient precision and must
afford adequate legal protection against arbitrariness. Accordingly, the domestic law
must indicate with sufficient clarity the scope of discretion conferred on the com-
petent authorities and the manner of its exercise (see, most recently, L.H. v. Latvia,
cited above, § 47).

(b) Application in the present case

105. As to the alleged interference, turning to the circumstances of the present
case, the Court notes that following a car accident the applicant’s husband sustained
life-threatening injuries, of which he died on the way to hospital. On the following
day, his body was transported to the Forensic Centre, where an autopsy was carried
out. Subsequently, some of his body tissue was removed and later sent to a com-
pany in Germany to be transformed into bio-implants with the intention that they
would be sent back to Latvia for transplantation purposes. The applicant, who was
one of his closest relatives, was not informed of this and could not exercise certain
rights established under domestic law — notably the right to express consent or re-
fusal in relation to the removal of tissue from her husband’s body. She did not learn
about the tissue removal until about two years later, when the security police opened
a criminal inquiry into the illegal removal of organs and tissue between 1994 and
2003 and contacted her.

106. The Court notes that it has not been contested that the Forensic Centre was
a public institution and that the acts or omissions of its medical staff, including
experts who carried out organ and tissue removal, were capable of engaging the
responsibility of the respondent State under the Convention (see Glass v. the United
Kingdom, no. 61827/00, § 71, ECHR 2004-II).
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107. The Court considers that the above-mentioned circumstances are sufficient
for it to conclude that there has been an interference with the applicant’s right to
respect for her private life under Article 8 of the Convention.

108. As to whether the interference was “in accordance with the law”, the Court
observes that Latvian law at the material time explicitly provided for the right on
the part of not only the person concerned but also the person’s closest relatives, in-
cluding his or her spouse, to express their wishes in relation to the removal of tissue
after that person’s death (see paragraphs 44-45 above). The parties did not contest
this. However, their views differed as far as the exercise of this right was concerned.
The applicant considered that the experts were obliged to establish the wishes of the
closest relatives. The Government argued that the mere absence of any objection was
all that was required to proceed with tissue removal. It is the Court’s view that these
issues relate to the quality of domestic law, in particular the question of whether
the domestic legislation was formulated with sufficient precision and afforded ad-
equate legal protection against arbitrariness in the absence of relevant administra-
tive regulations.

109. In this context, the Court observes that the principal disagreement between
the parties is whether or not the law — which in principle afforded the closest rela-
tives the right to express consent or refusal in relation to tissue removal - was suf-
ficiently clear and foreseeable in its application as regards the exercise of this right.
The applicant argued that there had been no possibility for her as the closest relative
to object to the tissue removal, but the Government were of the view that she could
have nonetheless exercised that right as nothing had prevented her from expressing
her wishes or her objection.

110. The Court reiterates, however, that where national legislation is in issue it is
not the Court’s task to review the relevant legislation in the abstract. Instead, it must
confine itself, as far as possible, to examining the issues raised by the case before
it (see Taxquet v. Belgium [GC], no. 926/05, § 83 in fine, ECHR 2010). The Court
observes that the parties submitted detailed arguments on the dispute as to whether
the system of “explicit consent” or “presumed consent” had been operating in Latvia
at the material time (see also the divided views of experts and investigators in para-
graph 18 above). It has to be borne in mind, however, that the issue before the Court
in the present case is not the general question of whether the respondent State should
provide for a particular consent system. The issue is rather the applicant’s right to
express wishes in connection with the removal of tissue from her husband’s body
after his death and the domestic authorities’ alleged failure to ensure the legal and
practical conditions for the exercise of that right.

111. The starting-point for the Court’s analysis is the fact that the applicant was
not informed of the removal of tissue from her husband’s body when it was carried



160 M. Nechyporuk, N. Filipenko, G. Juodkaité-Granskiené, A. Ivanovic, H. Spitsyna

out. The domestic authorities established that it was common practice at the time
for the experts at the Forensic Centre who carried out such removal not to attempt
to contact relatives of the deceased (see paragraph 16 above); there was also evidence
that, even where the experts did have some contact with the relatives, they neither
informed them of the imminent removal of tissue nor obtained their consent (see
paragraph 27 above).

112. As to whether or not the domestic law was formulated with sufficient preci-
sion, the Court observes that the domestic authorities themselves held conflicting
views as to the scope of the obligations enshrined in national law. On the one hand,
while the security police considered that tissue removal was allowed only with prior
express consent and that its absence rendered the removal unlawful, they also ac-
cepted - referring to the views held by the experts - that different interpretations of
domestic law were possible, thus rendering it impossible to secure a conviction (see
paragraphs 18 and 20 above). On the other hand, various supervising prosecutors
concluded that by removing the tissue without prior express consent the experts
had breached the law and were to be held criminally liable (see paragraphs 22, 24
and 25 above). Eventually, the security police accepted the prosecutors’ interpreta-
tion of the domestic law and found that the rights of the closest relatives, including
the applicant, had been breached. However, any criminal prosecution had in the
meantime become time-barred (see paragraph 27 above). Lastly, a domestic court,
while accepting that the closest relatives had the right to express consent or refusal
in relation to the removal of tissue, overruled the view adopted by the prosecution
and found that the domestic law did not impose an obligation on the experts to in-
form the closest relatives and explain their rights to them. The experts could not be
convicted of breaching an obligation which was not clearly established by law (see
paragraph 28 above).

113. The Court considers that such disagreement as to the scope of the applicable
law among the very authorities responsible for its enforcement inevitably indicates
a lack of sufficient clarity. In this regard, the Court refers to the domestic court’s
finding that, although section 4 of the Law provided for the right of the closest rela-
tives to refuse the removal of the deceased person’s organs and/or tissue, it did not
impose an obligation on the expert to explain this right to the relatives (see para-
graph 28 above). The Government also relied on this statement to argue that the
tissue removal had not been unlawful (see paragraphs 97 and 99 above). The Court
therefore concludes that, although Latvian law set out the legal framework allow-
ing the closest relatives to express consent or refusal in relation to tissue removal,
it did not clearly define the scope of the corresponding obligation or the margin of
discretion conferred on experts or other authorities in this respect. The Court notes,
in this connection, that the relevant European and international documents on this
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matter accord particular importance to the principle that the relatives’ views must
be established by means of reasonable enquiries (see paragraphs 34 et seq. above).
More specifically, as noted in the Explanatory Report to the Additional Protocol,
whichever system a State chooses to put in place - be it that of “explicit consent” or
that of “presumed consent” — appropriate procedures and registers should also be
established. If the wishes of the deceased are not sufficiently clearly established, rela-
tives should be contacted to obtain testimony prior to tissue removal (see, in particu-
lar, the commentary on Article 17 of the Additional Protocol, paragraph 37 above).

114. Furthermore, the Court reiterates that the principle of legality requires States
not only to respect and apply, in a predictable and consistent manner, the laws they
have enacted, but also, as a necessary element, to assure the legal and practical con-
ditions for their implementation (see, mutatis mutandis, Broniowski v. Poland [GC],
no. 31443/96, §$ 147 and 184, ECHR 2004-V). Following the death of the applicant’s
husband on 19 May 2001, an expert from the Forensic Centre was authorised to re-
move tissue from his body within twenty-four hours of verifying that his passport
did not contain a special stamp denoting objection (see paragraph 16 above). Howev-
er, it appears that at the material time there was no common register of stamps that
had been entered in passports in order to denote refusal of or consent to the use of
the passport-holder’s body after death (contrast with the situation following legisla-
tive amendments effective as of 1 January 2002 and the inclusion of this information
in the population register, as described in Petrova, cited above, § 35). Moreover, it
appears that there was no procedure for the State institutions and experts to follow
in order to request and obtain this information. The Government argued that the
expert had physically checked Mr Elberts’” passport prior to removing the tissue,
but the applicant claimed that her husband’s passport was at home. Therefore, the
procedure followed by the expert to verify the information contained in his pass-
port remains unclear. Irrespective of whether or not the expert checked Mr Elberts’
passport, it remains unclear how the system of consent, as established under Latvian
law at the material time, operated in practice in the circumstances in which the ap-
plicant found herself, where she had certain rights as the closest relative but was not
informed how and when these rights might be exercised, still less provided with any
explanation.

115. As to whether the domestic law afforded adequate legal protection against
arbitrariness, the Court notes that the removal of tissue in the present case was not
an isolated act as in the above-cited Petrova case, but was carried out under a State-
approved agreement with a pharmaceutical company abroad; tissue removal had
been carried out on a large number of people (see paragraphs 13, 14 and 26 above).
In such circumstances it is all the more important that adequate mechanisms are put
in place to counterbalance the wide margin of discretion conferred on the experts
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to carry out tissue removal on their own initiative (see paragraph 15), but this was
not done (see also the international material cited in paragraphs 34 et seq. above). In
response to the Government’s argument that nothing had prevented the applicant
from expressing her wishes in relation to tissue removal, the Court notes the lack of
any administrative or legal regulation in this regard. The applicant was, accordingly,
unable to foresee what was expected from her if she wished to exercise that right.

116. In the light of the foregoing, the Court cannot find that the applicable Lat-
vian law was formulated with sufficient precision or afforded adequate legal protec-
tion against arbitrariness.

117. The Court accordingly concludes that the interference with the applicant’s
right to respect for her private life was not in accordance with the law within the
meaning of Article 8 § 2 of the Convention. Consequently, there has been a violation
of Article 8. Having regard to this conclusion, the Court does not consider it neces-
sary to review compliance with the other requirements of Article 8 § 2 in this case
(see, for example, Kopp v. Switzerland, 25 March 1998, § 76, Reports of Judgments
and Decisions 1998-11, and Heino v. Finland, no. 56720/09, § 49, 15 February 2011).

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

118. The applicant also complained under Article 3 of the Convention that the
removal of tissue from her husband’s body had been carried out without her prior
consent or knowledge and that she had been forced to bury him with his legs tied
together.

119. Article 3 of the Convention reads as follows:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

120. The Government contested that argument.

A. Admissibility

121. The Government raised the same preliminary objections pertaining to non-
exhaustion of domestic remedies as already referred to above, and the applicant dis-
agreed (see paragraphs 69-77 above). In this connection the Court refers to its assess-
ment (see paragraphs 78-87 above) and considers it applicable also under this head.

122. Furthermore, the Government referred to an instruction issued by the Min-
istry of Justice (effective until 1 January 2002) concerning the procedure for post
mortem forensic examinations and the Law on the order of examination of applica-
tions, complaints and suggestions by State and municipal institutions (effective until
1 January 2008). They argued that the applicant could have lodged a complaint re-
garding the condition of her deceased husband’s body. The applicant disagreed. The
Court notes that the Government did not specify the manner in which the proposed
remedy could provide redress in respect of the applicant’s complaint. The Court
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considers it sufficient to refer to its assessment above to the effect that the applicant’s
recourse to a criminal-law remedy was appropriate (see paragraph 85 above). The
Court would add here that the applicant also complained of acts of desecration on
her husband’s body after the tissue removal in the criminal proceedings concerning
the allegedly unlawful tissue removal. Prosecutors at two levels examined her com-
plaints and dismissed them, holding that there was no evidence of desecration (see
paragraphs 31-32 above). The Government’s objection is therefore dismissed.

123. The Government argued that the applicant had failed to comply with the six-
month time-limit, given that she had found out about the condition of her deceased
husband’s body on 26 May 2001, the day of his funeral. The Court notes, however,
that on that date the applicant was not yet aware of the removal of tissue from her
husband’s body; she learned about it only two years later, when the criminal inquiry
was opened. She subsequently became a party to this investigation. The Court there-
fore regards the final decision in respect of the applicant’s complaint as having been
issued on 23 October 2008, when the criminal inquiry was discontinued by means of
a final decision. It dismisses the preliminary objection in this respect.

124. The Government, relying on Cakici v. Turkey ([GC], no. 23657/94, § 98,
ECHR 1999-1V), argued that the applicant could not be considered a victim under
Article 3 of the Convention since neither she nor her husband had ever objected to
the removal of tissue. They also argued that, since the applicant had never com-
plained at the domestic level that she had been forced to bury her husband with his
legs tied together, she could not claim to be a victim before the Court now. The appli-
cant pointed out that Cakic1 was a disappearance case, whereas she had herself seen
her husband’s remains before the funeral and his legs had been tied together. She
had been shocked, but at the time she was unaware of the tissue removal. The Court
considers that in the present case the question of whether or not the applicant can
be considered a victim is closely linked to the merits of the case. It should therefore
be joined to the merits.

125. Lastly, the Government maintained that the applicant’s complaint was in-
compatible ratione materiae with the provisions of the Convention. The Govern-
ment argued that only the outer layer of the meninges (dura mater) had been re-
moved. While they agreed that the removal of tissue from a deceased person without
the consent or knowledge of that person’s closest relatives might on an individual
and subjective basis give rise to distress, they did not consider that this - in itself —
raised an issue under Article 3 of the Convention. The Government submitted that
Article 3 did not lay down a general obligation to obtain consent for or to inform the
closest relatives of tissue removal. The Government considered that the applicant’s
complaint fell to be examined solely under Article 8 of the Convention. The Court
considers that in the present case the question of whether or not the applicant’s
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complaint falls within the scope of Article 3 of the Convention is closely linked to
the merits of the case. It should therefore be joined to the merits.

126. The Court notes that this complaint is not manifestly ill-founded within the
meaning of Article 35 § 3 (a) of the Convention. It further notes that it is not inad-
missible on any other grounds, subject to the questions joined to the merits. It must
therefore be declared admissible.

B. Merits

1. The parties’ submissions

127. The applicant submitted that the minimum level of severity for Article 3 of
the Convention to apply had been reached in the present case. She had witnessed the
condition of her husband’s body - with the legs tied together — after the tissue re-
moval. She had also been pregnant at the time with their second child. The applicant
submitted that the unlawful tissue removal amounted to inhuman and degrading
treatment prohibited by Article 3 of the Convention, since it had caused her shock
and suffering. In support, she provided a written statement from her sister, who stat-
ed that she had seen Mr Elberts’ body in Sigulda, after it had been transported from
the Forensic Centre prior to the funeral, and that his legs had been tied together with
dark tape; she had assumed that this had been due to the car accident.

128. Furthermore, the applicant stressed that throughout the criminal inquiry
she had been denied the possibility of finding out which organs or tissue had been re-
moved from her husband’s body. At first, she had thought that his legs had been tied
together to prevent certain consequences of the car accident. Later, she had as-
sumed that they had been tied together following the removal of tissue from the
legs and because other material had been inserted. The applicant was finally able to
discover what specific body tissue had been removed from her husband’s body only
when she received the Government’s observations in the present case.

129. The applicant, relying on Labita v. Italy ([GC], no. 26772/95, § 131, ECHR
2000-IV), argued that there had been no effective investigation. The inquiry had
lasted for five years; it had been terminated because of the expiry of the statutory
time-limit. The applicant pointed out that she had lodged some thirteen complaints
and that four decisions had been quashed. She considered that the inquiry had not
been completed within a reasonable time and that it had been unduly protracted.
The applicant, together with other victims, had been left with no redress and the
experts had received no punishment.

130. The Government insisted that the tissue removal had been carried out in
accordance with domestic law. The applicant had failed to demonstrate that the
removal of tissue from her husband’s body had amounted to inhuman or degrad-
ing treatment. With reference to Selguk and Asker v. Turkey (24 April 1998, § 78,
Reports 1998-1II), the Government argued that the applicant had failed to demon-
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strate “anguish and suffering” on account of the removal of tissue without her prior
consent. With reference to Ireland v. the United Kingdom (18 January 1978, § 167,
Series A no. 25), they likewise argued that she had failed to demonstrate that she
had experienced “feelings of fear, anguish and inferiority capable of humiliating and
debasing” her. The Government reiterated that only dura mater had been removed
from the body. Even if the applicant might have experienced a certain level of emo-
tional suffering and distress on account of the removal of tissue without her consent
or knowledge, accompanied by the suffering and distress inherent in losing a close
family member, such suffering did not attain the minimum level of severity required
for it to fall within the scope of Article 3 of the Convention. The Government also
argued that during the autopsy, the heart had also been removed from the appli-
cant’s husband’s body and that dura mater had in any event had to be removed and
examined in order to assess whether his skull had been damaged. This could also be
said to have caused emotional suffering, but would not attain the minimum level of
severity required for Article 3 to apply.

131. The Government pointed out that the applicant had not been present at Sig-
ulda Hospital and that it had been the responsibility of the closest relatives to inform
the medical staff of their whereabouts and to contact them if they wished to object to
tissue removal. They further emphasised that the removal had taken place under the
agreement with the company, that tissues had been sent to the company for transfor-
mation into bio-implants and then sent back to Latvia for transplantation purposes,
and that the aim behind this had been to improve and save the lives of others. The
Government emphasised that tissue removal had to be carried out “very quickly”
and that even the most insignificant of delays would have meant losing some of the
precious time during which tissue removal was possible. The Government, relying
on the fact that during his lifetime the applicant’s husband had not objected to tissue
removal or expressed such a view to the applicant, argued that she could not claim
that it had been carried out contrary to his or her wishes.

132. The Government further submitted that the applicant’s allegation that her
deceased husband’s legs had been tied together was false since it was not substanti-
ated by any credible evidence. In their submission, according to the information
provided by the Forensic Centre, his body had been tidied, cleansed and washed
after the autopsy. They reiterated that no complaints had been registered concern-
ing the condition of his body. According to the autopsy report, his legs had not been
damaged in the car accident. In the present case, the standard of proof “beyond
reasonable doubt” was not fulfilled as the applicant’s allegation concerning the con-
dition of her deceased husband’s body had not been substantiated by any evidence.
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2. The Court’s assessment

(a) General principles

133. In Svinarenko and Slyadnev v. Russia ([GC], nos. 32541/08 and 43441/08,
§$ 113-18, ECHR 2014) the Court recently summarised the applicable principles as
follows.

“113. As the Court has repeatedly stated, Article 3 of the Convention enshrines
one of the most fundamental values of democratic society. It prohibits in absolute
terms torture or inhuman or degrading treatment or punishment, irrespective of
the circumstances and the victim’s behaviour (see, among many other authorities,
Labita v. Italy [GC], no. 26772/95, § 119, ECHR 2000-1V).

114. Ill-treatment must attain a minimum level of severity if it is to fall within
the scope of Article 3. The assessment of this minimum is relative; it depends on
all the circumstances of the case, such as the duration of the treatment, its physical
and mental effects and, in some cases, the sex, age and state of health of the victim
(see, for example, Jalloh v. Germany [GC], no. 54810/00, § 67, ECHR 2006-IX). Al-
though the question whether the purpose of the treatment was to humiliate or de-
base the victim is a factor to be taken into account, the absence of any such purpose
cannot conclusively rule out a finding of violation of Article 3 (see, among other
authorities, V. v. the United Kingdom [GC], no. 24888/94, § 71, ECHR 1999-IX).

115. Treatment is considered to be ‘degrading’ within the meaning of Article 3
when it humiliates or debases an individual, showing a lack of respect for, or di-
minishing, his or her human dignity, or when it arouses feelings of fear, anguish
or inferiority capable of breaking an individual’s moral and physical resistance (see
M.S.S. v. Belgium and Greece [GC], no. 30696/09, § 220, ECHR 2011, and El-Masri v.
the former Yugoslav Republic of Macedonia [GC], no. 39630/09, § 202, ECHR 2012).
The public nature of the treatment may be a relevant or aggravating factor in assess-
ing whether it is ‘degrading’ within the meaning of Article 3 (see, inter alia, Tyrer v.
the United Kingdom, 25 April 1978, § 32, Series A no. 26; Erdogan Yagiz v. Turkey,
no. 27473/02, § 37, 6 March 2007; and Kummer v. the Czech Republic, no. 32133/11,
§ 64, 25 July 2013).

116. In order for treatment to be ‘degrading’, the suffering or humiliation in-
volved must in any event go beyond that inevitable element of suffering or humilia-
tion connected with a given form of legitimate treatment (see V. v. the United King-
dom, cited above, § 71). ...

118. Respect for human dignity forms part of the very essence of the Convention
(see Pretty v. the United Kingdom, no. 2346/02, § 65, ECHR 2002-III). The object
and purpose of the Convention as an instrument for the protection of individual
human beings require that its provisions be interpreted and applied so as to make
its safeguards practical and effective. Any interpretation of the rights and freedoms
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guaranteed has to be consistent with the general spirit of the Convention, an instru-
ment designed to maintain and promote the ideals and values of a democratic soci-
ety (see Soering v. the United Kingdom, 7 July 1989, § 87, Series A no. 161).”

134. The Court further notes that in assessing evidence in connection with
a claim of a violation of Article 3 of the Convention, it adopts the standard of proof
“beyond reasonable doubt”. Such proof may, however, follow from the coexistence
of sufficiently strong, clear and concordant inferences or of similar unrebutted pre-
sumptions of fact (see Farbtuhs v. Latvia, no. 4672/02, § 54, 2 December 2004, and
Bazjaks v. Latvia, no. 71572/01, § 74, 19 October 2010).

(b) Application in the present case

135. Turning to the circumstances of the instant case, the Court observes that the
applicant alleged emotional suffering on account of the fact that the removal of tis-
sue from her husband’s body had been carried out contrary to domestic law without
her prior consent or knowledge and that she had been forced to bury her husband
with his legs tied together; the Government argued that the first of these allegations
did not reach the level of severity for Article 3 of the Convention to apply and that
the second was not proved “beyond reasonable doubt”.

136. The Court notes that the applicant learned about the fact of tissue removal
two years after her husband’s funeral and that a further period of some five years
elapsed before the final conclusions were reached as to the possibility of criminal
acts in this respect. The applicant alleged, and the Government did not deny, that
during this entire time she had not been informed what organs or tissue had been
removed from her deceased husband’s body; she had learned the answer only upon
receiving the Government’s observations in the present case. Also, the applicant had
come up with several reasons as to why her husband’s legs had been tied together
and her submissions were further corroborated by written evidence from a family
member. In view of these facts the applicant, as her husband’s closest relative, may
have endured emotional suffering.

137. The Court’s task is to ascertain whether, in view of the specific circumstances
of the case, such suffering had a dimension capable of bringing it within the scope of
Article 3 of the Convention. The Court has never questioned in its case-law the pro-
found psychological impact of a serious human rights violation on the victim’s fam-
ily members. However, in order for a separate violation of Article 3 of the Conven-
tion to be found in respect of the victim’s relatives, there should be special factors in
place giving their suffering a dimension and character distinct from the emotional
distress inevitably stemming from the aforementioned violation itself (see Salakhov
and Islyamova v. Ukraine, no. 28005/08, § 199, 14 March 2013). Relevant elements
include the closeness of the family bond and the way the authorities responded to the
relative’s enquiries (see, for example, Cakici, cited above, § 98, where this principle
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was applied in the context of enforced disappearance; Mubilanzila Mayeka and
Kaniki Mitunga v. Belgium, no. 13178/03, § 61, ECHR 2006-XI, where the Court fur-
ther relied on this principle in consideration of a mother’s complaint regarding her
suffering on account of her five-year old daughter’s detention in another country;
and M.P. and Others v. Bulgaria, no. 22457/08, §§ 122-24, 15 November 2011, where
the relevant complaint concerned the suffering of the relatives of an abused child).
In the cases cited the Court attached weight to the parent-child bond. It has held
that the essence of a violation lay in the authorities” reactions and attitudes to the
situation when it was brought to their attention (see Salakhov and Islyamova, cited
above, § 200). Similar considerations may be said to be applicable in the present case
involving the applicant and her deceased husband.

138. The Court would distinguish the present case from cases brought before the
Court by family members of the victims of “disappearances” or extra-judicial kill-
ings committed by the security forces (see, for example, Luluyev and Others v. Rus-
sia, no. 69480/01, §§ 116-18, ECHR 2006-XIII), and from cases where people were
killed as a result of actions of the authorities in contravention of Article 2 of the
Convention (see, for example, Esmukhambetov and Others v. Russia, no. 23445/03,
§§ 138-51 and 190, 29 March 2011). Nor is there any suggestion in the present case
that the body had been mutilated (see Akkum and Others v. Turkey, no. 21894/93,
§$ 258-59, ECHR 2005-II, and Akpinar and Altun v. Turkey, no. 56760/00, §§ 84-87,
27 February 2007) or dismembered and decapitated (see Khadzhialiyev and Others
v. Russia, no. 3013/04, §§ 120-22, 6 November 2008).

139. While it cannot be said that the applicant was suffering from any prolonged
uncertainty regarding the fate of her husband, the Court finds that she had to face
a long period of uncertainty, anguish and distress in not knowing what organs or
tissue had been removed from her husband’s body, and in what manner and for what
purpose this had been done. In this context, the Government’s argument that only
dura mater was removed is of no relevance here. In any event, the applicant discov-
ered this only during the proceedings before the Court. At the time of the events, the
applicant had no reason to question the activities carried out in the Forensic Cen-
tre, as her husband’s body had been delivered there to establish the cause of death.
Subsequently, a criminal inquiry was opened to determine the legality of the tissue
removal carried out in the Forensic Centre and it was revealed that tissue had been
removed not only from her husband’s body but also from hundreds of other persons
(nearly 500 people in only three years, by way of example) over a period of some
nine years (see paragraphs 13-33 above). It was also established that removals had
been carried out under a State-approved agreement with a pharmaceutical company
abroad. This scheme had been implemented by State officials — forensic experts —
who, in addition to their ordinary duties of carrying out forensic examinations, had
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carried out removals on their own initiative (see paragraph 15 above). These are
special factors which caused additional suffering for the applicant.

140. The Court considers that the applicant’s suffering had a dimension and
character which went beyond the suffering inflicted by grief following the death
of a close family member. The Court has already found a violation of Article 8 of
the Convention because, as the closest relative, the applicant had a right to express
consent or refusal in relation to tissue removal, but the corresponding obligation
or margin of discretion on the part of the domestic authorities was not clearly es-
tablished by Latvian law and there were no administrative or legal regulations in
this respect (see paragraphs 109-16 above). While there are considerable differences
between the present case and the above-cited Petrova case as concerns the scale and
magnitude of the organ or tissue removal, the Court has nonetheless noted in both
cases certain structural deficiencies which have prevailed in the field of organ and
tissue transplantation in Latvia. These factors are also to be taken into account in
the Latvian context as far as Article 3 of the Convention is concerned. In addition,
not only were the applicant’s rights as the closest relative not respected, but she was
also faced with conflicting views on the part of the domestic authorities as to the
scope of the obligations enshrined in national law. Furthermore, while the security
police and various prosecutors disagreed as to whether or not domestic law was suf-
ficiently clear to allow a person to be prosecuted on the basis thereof, they all con-
sidered that removal without consent was unlawful (see paragraphs 18, 20, 22, 24
and 25 above). However, criminal prosecution had become time-barred by the time
their disagreement had been resolved (see paragraph 27 above) and, in any event, the
domestic court would not have allowed such a prosecution because the law was not
sufficiently clear (see paragraph 28 above). These facts demonstrate the manner in
which the domestic authorities dealt with the complaints brought to their atten-
tion and their disregard vis-a-vis the victims of these acts and their close relatives,
including the applicant. These circumstances contributed to feelings of helplessness
on the part of the applicant in the face of a breach of her personal rights relating to
a very sensitive aspect of her private life, namely giving consent or refusal in relation
to tissue removal, and were coupled with the impossibility of obtaining any redress.

141. The applicant’s suffering was further aggravated by the fact that she was
not informed of what exactly had been done in the Forensic Centre. She was not
informed of the tissue removal and, having discovered that her deceased husband’s
legs were tied together on the day of the funeral, assumed this to be a consequence of
the car accident. Two years later she was informed of the pending criminal inquiry
and the potentially unlawful acts carried out in respect of her deceased husband’s
body. It is clear that at this point the applicant experienced particular anguish and
realised that her husband might possibly have been buried with his legs tied together
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as a consequence of the acts that had been carried out in the Forensic Centre on
his body. The Government’s argument that this was not proved “beyond reasonable
doubt” is misplaced, since the applicant’s complaint relates to the anguish resulting
from precisely that uncertainty regarding the acts carried out at the Forensic Centre
in respect of her deceased husband’s body.

142. In the special field of organ and tissue transplantation it has been recognised
that the human body must still be treated with respect even after death. Indeed,
international treaties including the Convention on Human Rights and Biomedicine
and the Additional Protocol, as noted in the Explanatory Report to the latter, have
been drafted to safeguard the rights of organ and tissue donors, living or deceased.
The object of these treaties is to protect the dignity, identity and integrity of “eve-
ryone” who has been born, whether now living or dead (see paragraph 37 above).
As cited in paragraph 133 above, respect for human dignity forms part of the very
essence of the Convention; treatment is considered “degrading” within the meaning
of Article 3 of the Convention when, inter alia, it humiliates an individual, showing
a lack of respect for human dignity. The applicant’s suffering was caused not only by
the breach of her rights as the closest relative and the ensuing uncertainty regarding
what had been done in the Forensic Centre, but was also due to the intrusive nature
of the acts carried out on her deceased husband’s body and the anguish she suffered
in that regard as his closest relative.

143. In these specific circumstances, the Government’s objections that the ap-
plicant’s complaint does not fall within the scope of Article 3 of the Convention and
that she cannot be considered a victim in that regard are dismissed. The Court has
no doubt that the suffering caused to the applicant in the present case amounted to
degrading treatment contrary to Article 3 of the Convention. It accordingly finds
a violation of that provision.

III. OTHER ALLEGED VIOLATIONS OF THE CONVENTION

144. Lastly, the applicant relied on Article 13 of the Convention in connection
with her contention that there were several possible interpretations of domestic law.

145. The Government contested that argument.

146. The Court notes that this complaint is linked to the complaint examined
above under Article 8 of the Convention and must therefore likewise be declared
admissible.

147. The Court considers, however, that it has already examined the lack of clarity
of the domestic law under Article 8 of the Convention above. Accordingly, it does
not consider it necessary to examine this complaint separately under Article 13 of
the Convention.
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IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

148. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Proto-
cols thereto, and if the internal law of the High Contracting Party concerned allows
only partial reparation to be made, the Court shall, if necessary, afford just satisfac-
tion to the injured party.”

A. Damage

149. The applicant claimed 40,000 euros (EUR) in respect of non-pecuniary
damage.

150. The Government argued that the applicant had not sufficiently demonstrat-
ed that she had sustained non-pecuniary damage to the extent claimed and deemed
the amount claimed by her excessive and exorbitant. With reference to Shannon
v. Latvia (no. 32214/03, § 84, 24 November 2009), the Government considered that the
finding of a violation alone would constitute adequate and sufficient compensation.

151. Having regard to the nature of the violations found in the present case and
deciding on an equitable basis, the Court awards the applicant EUR 16,000 in re-
spect of non-pecuniary damage.

B. Costs and expenses

152. The applicant also claimed EUR 500 for the costs and expenses incurred
before the Court.

153. The Government did not contest the applicant’s claim under this head. They
considered it sufficiently substantiated and reasonable.

154. According to the Court’s case-law, an applicant is entitled to the reimburse-
ment of costs and expenses only in so far as it has been shown that these have been ac-
tually and necessarily incurred and are reasonable as to quantum. In the present case,
regard being had to the documents in its possession and the above criteria, the Court
considers it reasonable to award the sum of EUR 500 covering costs under all heads.

C. Default interest

155. The Court considers it appropriate that the default interest rate should be
based on the marginal lending rate of the European Central Bank, to which should
be added three percentage points.

FOR THESE REASONS, THE COURT, UNANIMOUSLY,

1. Joins to the merits the Government’s objections that the applicant’s complaint
under Article 3 is incompatible ratione materiae and ratione personae with the pro-
visions of the Convention and dismisses them;

2. Declares the applicant’s complaint under Article 8, in so far as it relates to the
removal of her deceased husband’s tissue without her consent, and the complaint
under Article 13 admissible and the remainder of the complaint under Article 8 of
the Convention inadmissible;



172 M. Nechyporuk, N. Filipenko, G. Juodkaité-Granskiené, A. Ivanovic, H. Spitsyna

3. Declares the applicant’s complaint under Article 3 admissible;

4. Holds that there has been a violation of Article 8 of the Convention;

5. Holds that there has been a violation of Article 3 of the Convention;

6. Holds that there is no need to examine the complaint under Article 13 of the
Convention;

7. Holds

(a) that the respondent State is to pay the applicant, within three months from the
date on which the judgment becomes final in accordance with Article 44 § 2 of the
Convention, the following amounts:

(i) EUR 16,000 (sixteen thousand euros), plus any tax that may be chargeable, in
respect of non-pecuniary damage;

(ii) EUR 500 (five hundred euros), plus any tax that may be chargeable to the ap-
plicant, in respect of costs and expenses;

(b) that from the expiry of the above-mentioned three months until settlement
simple interest shall be payable on the above amounts at a rate equal to the marginal
lending rate of the European Central Bank during the default period plus three per-
centage points;

8. Dismisses the remainder of the applicant’s claim for just satisfaction.

Done in English, and notified in writing on 13 January 2015, pursuant to Rule 77
§$ 2 and 3 of the Rules of Court.

Fatos AraciPdivi Hirveld

Deputy RegistrarPresident

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules
of Court, the separate opinion of Judge Wojtyczek is annexed to this judgment.

P.H.

EA.

CONCURRING OPINION OF JUDGE WOJTYCZEK

1. In the instant case, I have voted with the majority; however I have certain
doubts about part of the reasoning.

2. T have already expressed my views concerning rights in respect of transplan-
tation in my concurring opinion in Petrova v. Latvia (no. 4605/05, 24 June 2014).
I should like to add some further explanations here.

In my view, the applicant’s right to oppose the transplantation of her deceased
husband’s organs is not an autonomous right which could be exercised ad libitum.
This right is derived from the right of the deceased man to decide freely on the trans-
plantation of his organs. The surviving relative acts as the depositary of the rights of
the deceased. Therefore, the applicant may agree or object to the transplantation
of her deceased husband’s organs only in so far as she expresses the wishes of the
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deceased. Holding otherwise would transform the body of a deceased person into an
object of arbitrary decisions by relatives.

3. The fact that the applicant indeed exercises a right protecting the wishes of
her deceased husband does not mean that — under the Convention - this right has
identical status with her husband’s right. However close the connection between
the two rights in question, the protection afforded to them under the Convention
may be different. As I explained in my concurring opinion in Petrova, cited above,
an individual’s right to express the wishes of a deceased relative in respect of trans-
plantation comes within the scope of family life, within the meaning of Article 8
of the Convention. The right under consideration ensures a multidimensional pro-
tection, since it protects not only the wishes of the deceased person but also those
of the deceased person’s relatives themselves, and relationships within the family.
Whether the right to decide freely on the transplantation of one’s own organs comes
within the scope of Article 8 of the Convention is a separate issue.

4. The Court’s case-law has constantly extended the scope of private life within
the meaning of Article 8. Recent judgments may suggest that protection of private
life is to be identified with the general freedom of decision in personal or private mat-
ters. The meaning of “private life” is thus gradually being transformed into a general
freedom of action, a notion which is known as allgemeine Handlungsfreiheit in Ger-
man legal science. In my view, such an extensive interpretation of Article 8 in the
Court’s case-law does not have a sufficient legal basis in the Convention. The provi-
sion in question is sometimes misused to fill lacunae in the Convention protection.

5. In the present case the Court has declared the complaint brought by the ap-
plicant on behalf of her deceased husband inadmissible. This is explained in the
reasoning on the ground that this part of the complaint is “incompatible ratione
personae”.

I accept the view that Article 8 of the Convention is not applicable to the deceased
husband’s rights, at stake in the instant case. Such a restrictive interpretation of the
Convention corresponds more closely to the applicable rules of treaty interpreta-
tion. However, in my view the application should be considered inadmissible ratione
materiae rather than ratione personae. I do not see sufficiently strong arguments
to consider that decisions concerning the transplantation of one’s own organs are
covered by the notions of private life or family life as understood under the rules
of treaty interpretation established in international law. To sum up, rights in re-
spect of transplantation are only partially protected by the Convention.

(1]. www.coe.int/T/DG3/Health/Source/CDBI_INF(2003)11_en.pdf.

[2]. Formed in December 1997, the EGE is an independent advisory body to the
European Commission. Its predecessor was the Group of Advisers to the European
Commission on the Ethical Implications of Biotechnology, an ad hoc advisory body.
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ANNEX 2

GRAND CHAMBER
CASE OF S. AND MARPER v. THE UNITED
KINGDOM

(Applications nos. 30562/04 and 30566/04)
JUDGMENT
STRASBOURG
4 December 2008
In the case of S. and Marper v. the United Kingdom,

The European Court of Human Rights, sitting as a Grand Chamber composed of:
Jean-Paul Costa, President,
Christos Rozakis,
Nicolas Bratza,
Peer Lorenzen,
Frangoise Tulkens,
Josep Casadevall,
Giovanni Bonello,
Corneliu Birsan,
Nina Vajic,
Anatoly Kovler,
Stanislav Pavlovschi,
Egbert Myjer,
Danuté Jociené,
Jan Sikuta,
Mark Villiger,
Paivi Hirvela,
Ledi Bianku, judges,
and Michael O’Boyle, Deputy Registrar,

Having deliberated in private on 27 February and 12 November 2008,
Delivers the following judgment, which was adopted on the last- mentioned date:
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PROCEDURE

1. The case originated in two applications (nos. 30562/04 and 30566/04) against
the United Kingdom of Great Britain and Northern Ireland lodged with the Court
under Article 34 of the Convention for the Protection of Human Rights and Funda-
mental Freedoms (“the Convention”) by two British nationals, Mr S. (“the first ap-
plicant”) and Mr Michael Marper (“the second applicant”), on 16 August 2004. The
President of the Grand Chamber acceded to the first applicant’s request not to have
his name disclosed (Rule 47 § 3 of the Rules of Court).

2. The applicants, who were granted legal aid, were represented by Mr P. Mahy
of Messrs Howells, a solicitor practising in Sheffield. The United Kingdom Govern-
ment (“the Government”) were represented by their Agent, Mr J. Grainger, Foreign
and Commonwealth Office.

3. The applicants complained under Articles 8 and 14 of the Convention that the
authorities had continued to retain their fingerprints and cellular samples and DNA
profiles after the criminal proceedings against them had ended with an acquittal or
had been discontinued.

4. The applications were allocated to the Fourth Section of the Court (Rule 52
§ 1). On 16 January 2007 they were declared admissible by a Chamber of that Section
composed of Josep Casadevall, President, Nicolas Bratza, Giovanni Bonello, Kristaq
Traja, Stanislav Pavlovschi, Jan Sikuta, Piivi Hirveli, judges, and Lawrence Early,
Section Registrar.

5. On 10 July 2007 the Chamber relinquished jurisdiction in favour of the Grand
Chamber, neither party having objected to relinquishment (Article 30 of the Con-
vention and Rule 72).

6. The composition of the Grand Chamber was determined according to the pro-
visions of Article 27 §§ 2 and 3 of the Convention and Rule 24.

7. The applicants and the Government each filed memorials on the merits. In
addition, third-party submissions were received from Ms A. Fairclough on behalf of
the National Council for Civil Liberties (“Liberty”) and from Covington and Burling
LLP on behalf of Privacy International, who had been granted leave by the President
to intervene in the written procedure (Article 36 § 2 of the Convention and Rule 44
§ 2). Both parties replied to Liberty’s submissions, and the Government also replied
to the comments by Privacy International (Rule 44 § 5).

8. A hearing took place in public in the Human Rights Building, Strasbourg, on
27 February 2008 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

MrsE. Willmott, Agent,
MrRabinder Singh QC,
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Mr]J. Strachan, Counsel,

MrN. Fussell,

MsP. McFarlane,

MrM. Prior,

MTrS. Bramble,

MsE. Rees,

MTrS. Sen, Advisers,

MrD. Gourley,

MrD. Loveday, Observers;
(b) for the applicants

MrS. Cragg,

MrA. Suterwalla, Counsel,

MrP. Mahy, Solicitor.

The Court heard addresses by Mr Cragg and Mr Rabinder Singh QC, as well as
their answers to questions put by the Court.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

9. The applicants were born in 1989 and 1963 respectively and live in Sheffield.

10. The first applicant, Mr S., was arrested on 19 January 2001 at the age of 11 and
charged with attempted robbery. His fingerprints and DNA samples [1] were taken.
He was acquitted on 14 June 2001.

11. The second applicant, Mr Michael Marper, was arrested on 13 March 2001
and charged with harassment of his partner. His fingerprints and DNA samples
were taken. Before a pre-trial review took place, he and his partner had reconciled,
and the charge was not pressed. On 11 June 2001, the Crown Prosecution Service
served a notice of discontinuance on the applicant’s solicitors, and on 14 June 2001
the case was formally discontinued.

12. Both applicants asked for their fingerprints and DNA samples to be destroyed,
but in both cases the police refused. The applicants applied for judicial review of the
police decisions not to destroy the fingerprints and samples. On 22 March 2002
the Administrative Court (Rose L] and Leveson J) rejected the application [[2002]
EWHC 478 (Admin)].

13. On 12 September 2002 the Court of Appeal upheld the decision of the Ad-
ministrative Court by a majority of two (Lord Woolf CJ and Waller LJ) to one (Sed-
ley LJ) [[2003] EWCA Civ 1275]. As regards the necessity of retaining DNA samples,
Lord Justice Waller stated:
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“... [Flingerprints and DNA profiles reveal only limited personal information.
The physical samples potentially contain very much greater and more personal and
detailed information. The anxiety is that science may one day enable analysis of
samples to go so far as to obtain information in relation to an individual’s propensity
to commit certain crime and be used for that purpose within the language of the
present section [section 82 of the Criminal Justice and Police Act 2001]. It might also
be said that the law might be changed in order to allow the samples to be used for
purposes other than those identified by the section. It might also be said that while
samples are retained there is even now a risk that they will be used in a way that the
law does not allow. So, it is said, the aims could be achieved in a less restrictive man-
ner ... Why cannot the aim be achieved by retention of the profiles without retention
of the samples?

The answer to [these] points is as I see it as follows. First the retention of sam-
ples permits (a) the checking of the integrity and future utility of the DNA database
system; (b) a reanalysis for the upgrading of DNA profiles where new technology
can improve the discriminating power of the DNA matching process; (c) reanalysis
and thus an ability to extract other DNA markers and thus offer benefits in terms of
speed, sensitivity and cost of searches of the database; (d) further analysis in investi-
gations of alleged miscarriages of justice; and (e) further analysis so as to be able to
identify any analytical or process errors. It is these benefits which must be balanced
against the risks identified by Liberty. In relation to those risks, the position in any
event is first that any change in the law will have to be itself Convention compliant;
second any change in practice would have to be Convention compliant; and third
unlawfulness must not be assumed. In my view thus the risks identified are not
great, and such as they are they are outweighed by the benefits in achieving the aim
of prosecuting and preventing crime.”

14. Lord Justice Sedley considered that the power of a chief constable to destroy
data which he would ordinarily retain had to be exercised in every case, however
rare such cases might be, where he or she was satisfied on conscientious considera-
tion that the individual was free of any taint of suspicion. He also noted that the
difference between the retention of samples and DNA profiles was that the reten-
tion of samples would enable more information to be derived than had previously
been possible.

15. On 22 July 2004 the House of Lords dismissed an appeal by the applicants.
Lord Steyn, giving the lead judgment, noted the legislative history of section 64(1A)
of the Police and Criminal Evidence Act 1984 (PACE), in particular the way in which
it had been introduced by Parliament following public disquiet about the previous
law, which had provided that where a person was not prosecuted or was acquitted of
offences, the sample had to be destroyed and the information could not be used. In
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two cases, compelling DNA evidence linking one suspect to a rape and another to
a murder had not been able to be used, as at the time the matches were made both
defendants had either been acquitted or a decision made not to proceed for the of-
fences for which the profiles had been obtained: as a result it had not been possible
to convict either suspect.

16. Lord Steyn noted that the value of retained fingerprints and samples taken
from suspects was considerable. He gave the example of a case in 1999, in which
DNA information from the perpetrator of a crime was matched with that of “I” in
a search of the national database. The sample from “I” should have been destroyed,
but had not been. “I” had pleaded guilty to rape and was sentenced. If the sample had
not been wrongly detained, the offender might have escaped detection.

17. Lord Steyn also referred to statistical evidence from which it appeared that
almost 6,000 DNA profiles had been linked with crime-scene stain profiles which
would have been destroyed under the former provisions. The offences involved
included 53 murders, 33 attempted murders, 94 rapes, 38 sexual offences, 63 ag-
gravated burglaries and 56 cases involving the supply of controlled drugs. On the
basis of the existing records, the Home Office statistics estimated that there was
a 40% chance that a crime-scene sample would be matched immediately with an
individual’s profile on the national database. This showed that the fingerprints and
samples which could now be retained had in the previous three years played a major
role in the detection and prosecution of serious crime.

18. Lord Steyn also noted that PACE dealt separately with the taking of finger-
prints and samples, their retention and their use.

19. As to the Convention analysis, Lord Steyn inclined to the view that the mere
retention of fingerprints and DNA samples did not constitute an interference with
the right to respect for private life but stated that, if he were wrong in that view, he re-
garded any interference as very modest indeed. Questions of whether, in the future,
retained samples could be misused were not relevant in respect of contemporary use
of retained samples in connection with the detection and prosecution of crime. If
future scientific developments required it, judicial decisions could be made, when
the need occurred, to ensure compatibility with the Convention. The provision lim-
iting the permissible use of retained material to “purposes related to the prevention
or detection of crime ...” did not broaden the permitted use unduly, because it was
limited by its context.

20. If the need to justify the modest interference with private life arose, Lord
Steyn agreed with Lord Justice Sedley in the Court of Appeal that the purposes
of retention - the prevention of crime and the protection of the right of others to
be free from crime - were “provided for by law”, as required by Article 8 of the
Convention.
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21. As to the justification for any interference, the applicants had argued that the
retention of fingerprints and DNA samples created suspicion in respect of persons
who had been acquitted. Counsel for the Home Secretary had contended that the
aim of the retention had nothing to do with the past, that is, with the offence of
which a person had been acquitted, but was to assist in the investigation of offences
in the future. The applicants would only be affected by the retention of the DNA
samples if their profiles matched those found at the scene of a future crime. Lord
Steyn saw five factors which led to the conclusion that the interference was propor-
tionate to the aim: (i) the fingerprints and samples were kept only for the limited
purpose of the detection, investigation and prosecution of crime; (ii) the fingerprints
and samples were not of any use without a comparator fingerprint or sample from
the crime scene; (iii) the fingerprints would not be made public; (iv) a person was not
identifiable from the retained material to the untutored eye; (v) the resultant expan-
sion of the national database by the retention conferred enormous advantages in the
fight against serious crime.

22. In reply to the contention that the same legislative aim could be obtained by
less intrusive means, namely by a case-by-case consideration of whether or not to
retain fingerprints and samples, Lord Steyn referred to Lord Justice Waller’s com-
ments in the Court of Appeal, which read as follows:

“If justification for retention is in any degree to be by reference to the view of the
police on the degree of innocence, then persons who have been acquitted and have
their samples retained can justifiably say this stigmatises or discriminates against
me - I am part of a pool of acquitted persons presumed to be innocent, but I am
treated as though I was not. It is not in fact in any way stigmatising someone who
has been acquitted to say simply that samples lawfully obtained are retained as the
norm, and it is in the public interest in its fight against crime for the police to have
as large a database as possible.”

23. Lord Steyn did not accept that the difference between samples and DNA pro-
files affected the position.

24. The House of Lords further rejected the applicants’ complaint that the reten-
tion of their fingerprints and samples subjected them to discriminatory treatment
in breach of Article 14 of the Convention when compared to the general body of
persons who had not had their fingerprints and samples taken by the police in the
course of a criminal investigation. Lord Steyn held that, even assuming that the re-
tention of fingerprints and samples fell within the ambit of Article 8 of the Conven-
tion so as to trigger the application of Article 14, the difference of treatment relied
on by the applicants was not one based on “status” for the purposes of Article 14: the
difference simply reflected the historical fact, unrelated to any personal characteris-
tic, that the authorities already held the fingerprints and samples of the individuals
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concerned which had been lawfully taken. The applicants and their suggested com-
parators could not in any event be said to be in an analogous situation. Even if,
contrary to his view, it was necessary to consider the justification for any difference
in treatment, Lord Steyn held that such objective justification had been established:
firstly, the element of legitimate aim was plainly present, as the increase in the data-
base of fingerprints and samples promoted the public interest by the detection and
prosecution of serious crime and by exculpating the innocent; secondly, the require-
ment of proportionality was satisfied, section 64(1A) of PACE objectively represent-
ing a measured and proportionate response to the legislative aim of dealing with
serious crime.

25. Baroness Hale of Richmond disagreed with the majority, considering that the
retention of both fingerprint and DNA data constituted an interference by the State
in a person’s right to respect for his private life and thus required justification under
the Convention. In her opinion, this was an aspect of what had been called informa-
tional privacy and there could be little, if anything, more private to the individual
than the knowledge of his genetic make-up. She further considered that the differ-
ence between fingerprint and DNA data became more important when it came to
justify their retention as the justifications for each of these might be very different.
She agreed with the majority that such justifications had been readily established in
the applicants’ cases.

II. RELEVANT DOMESTIC LAW AND MATERIALS

A. England and Wales

1. Police and Criminal Evidence Act 1984 (PACE)

26. PACE contains powers for the taking of fingerprints (principally section 61)
and samples (principally section 63). By section 61, fingerprints may only be taken
without consent if an officer of at least the rank of superintendent authorises the tak-
ing, or if the person has been charged with a recordable offence or has been informed
that he will be reported for such an offence. Before fingerprints are taken, the person
must be informed that the prints may be the subject of a speculative search, and the
fact of the informing must be recorded as soon as possible. The reason for the taking
of the fingerprints is recorded in the custody record. Parallel provisions relate to the
taking of samples (section 63).

27. As to the retention of such fingerprints and samples (and the records thereof),
section 64(1A) of PACE was substituted by section 82 of the Criminal Justice and
Police Act 2001. It provides as follows:

“Where (a) fingerprints or samples are taken from a person in connection with
the investigation of an offence; and (b) subsection (3) below does not require them
to be destroyed, the fingerprints or samples may be retained after they have fulfilled
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the purposes for which they were taken but shall not be used by any person except
for purposes related to the prevention or detection of crime, the investigation of an
offence, or the conduct of a prosecution. ...

(3) If (a) fingerprints or samples are taken from a person in connection with the
investigation of an offence; and (b) that person is not suspected of having commit-
ted the offence, they must, except as provided in the following provisions of this
section, be destroyed as soon as they have fulfilled the purpose for which they were
taken.

(3AA) Samples and fingerprints are not required to be destroyed under subsec-
tion (3) above if (a) they were taken for the purposes of the investigation of an of-
fence of which a person has been convicted; and (b) a sample or, as the case may
be, fingerprint was also taken from the convicted person for the purposes of that
investigation.”

28. Section 64 in its earlier form had included a requirement that if the person
from whom the fingerprints or samples were taken in connection with the investiga-
tion was acquitted of that offence, the fingerprints and samples, subject to certain
exceptions, were to be destroyed “as soon as practicable after the conclusion of the
proceedings”.

29. The subsequent use of materials retained under section 64(1A) is not regu-
lated by statute, other than the limitation on use contained in that provision. In
Attorney-General’s Reference (No. 3 of 1999) [2001] 2 AC 91, the House of Lords had
to consider whether it was permissible to use in evidence a sample which should have
been destroyed under the then text of section 64 of PACE. The House considered
that the prohibition on the use of an unlawfully retained sample “for the purposes
of any investigation” did not amount to a mandatory exclusion of evidence obtained
as a result of a failure to comply with the prohibition, but left the question of admis-
sibility to the discretion of the trial judge.

2. Data Protection Act 1998

30. The Data Protection Act was adopted on 16 July 1998 to give effect to Direc-
tive 95/46/EC of the European Parliament and of the Council of 24 October 1995
(see paragraph 50 below). Under the Data Protection Act “personal data” means data
which relate to a living individual who can be identified (a) from those data; or (b)
from those data and other information which is in the possession of, or is likely to
come into the possession of, the data controller, and includes any expression of opin-
ion about the individual and any indication of the intentions of the data control-
ler or any other person in respect of the individual (section 1). “Sensitive personal
data” means personal data consisting, inter alia, of information as to the racial or
ethnic origin of the data subject, the commission or alleged commission by him of
any offence, or any proceedings for any offence committed or alleged to have been
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committed by him, the disposal of such proceedings or the sentence of any court in
such proceedings (section 2).

31. The Act stipulates that the processing of personal data is subject to eight data
protection principles listed in Schedule 1. Under the first principle personal data
shall be processed fairly and lawfully and, in particular, shall not be processed un-
less (a) at least one of the conditions in Schedule 2 is met; and (b) in case of sensitive
personal data, at least one of the conditions in Schedule 3 is also met. Schedule 2 con-
tains a detailed list of conditions, and provides, inter alia, that the processing of any
personal data is necessary for the administration of justice or for the exercise of
any other functions of a public nature exercised in the public interest by any person
(§ 5 (a) and (d)). Schedule 3 contains a more detailed list of conditions, including
that the processing of sensitive personal data is necessary for the purpose of, or in
connection with, any legal proceedings (§ 6 (a)), or for the administration of justice
(§ 7 (), and is carried out with appropriate safeguards for the rights and freedoms
of data subjects (§ 4 (b)). Section 29 notably provides that personal data processed for
the prevention or detection of crime are exempt from the first principle except to the
extent to which it requires compliance with the conditions in Schedules 2 and 3. The
tifth principle stipulates that personal data processed for any purpose or purposes
shall not be kept for longer than is necessary for that purpose or those purposes.

32. The Information Commissioner created pursuant to the Act (as amended) has
an independent duty to promote the following of good practice by data controllers
and has power to make orders (“enforcement notices”) in this respect (section 40).
The Act makes it a criminal offence not to comply with an enforcement notice (sec-
tion 47) or to obtain or disclose personal data or information contained therein
without the consent of the data controller (section 55). Section 13 affords a right to
claim damages in the domestic courts in respect of contraventions of the Act.

3. Retention Guidelines for Nominal Records on the Police National Computer 2006

33. A set of guidelines for the retention of fingerprint and DNA information is
contained in the Retention Guidelines for Nominal Records on the Police National
Computer 2006 drawn up by the Association of Chief Police Officers in England
and Wales. The Guidelines are based on a format of restricting access to the Police
National Computer (PNC) data, rather than the deletion of that data. They recog-
nise that their introduction may thus have implications for the business of the non-
police agencies with which the police currently share PNC data.

34. The Guidelines set various degrees of access to the information contained on
the PNC through a process of “stepping down” access. Access to information con-
cerning persons who have not been convicted of an offence is automatically “stepped
down” so that this information is only open to inspection by the police. Access to
information about convicted persons is likewise “stepped down” after the expiry
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of certain periods of time ranging from five to thirty-five years, depending on the
gravity of the offence, the age of the suspect and the sentence imposed. For certain
convictions the access will never be “stepped down”.

35. Chief police officers are the data controllers of all PNC records created by
their force. They have the discretion in exceptional circumstances to authorise the
deletion of any conviction, penalty notice for disorder, acquittal or arrest histories
“owned” by them. An “exceptional case procedure” to assist chief police officers in
relation to the exercise of this discretion is set out in Appendix 2. It is suggested that
exceptional cases are rare by definition and include those where the original arrest
or sampling was unlawful or where it is established beyond doubt that no offence
existed. Before deciding whether a case is exceptional, the chief police officer is in-
structed to seek advice from the DNA and Fingerprint Retention Project.

B. Scotland

36. Under the 1995 Criminal Procedure Act of Scotland, as subsequently amend-
ed, the DNA samples and resulting profiles must be destroyed if the individual is not
convicted or is granted an absolute discharge. A recent qualification provides that
biological samples and profiles may be retained for three years, if the arrestee is sus-
pected of certain sexual or violent offences even if a person is not convicted (section
83 of the 2006 Act, adding section 18A to the 1995 Act.). Thereafter, samples and
information are required to be destroyed unless a chief constable applies to a sheriff
for a two-year extension.

C. Northern Ireland

37. The Police and Criminal Evidence Order of Northern Ireland 1989 was
amended in 2001 in the same way as PACE applicable in England and Wales. The
relevant provisions currently governing the retention of fingerprint and DNA data
in Northern Ireland are identical to those in force in England and Wales (see para-
graph 27 above).

D. Nuffield Council on Bioethics’ report [2]

38. According to a recent report by the Nuffield Council on Bioethics, the reten-
tion of fingerprints, DNA profiles and biological samples is generally more contro-
versial than the taking of such bioinformation, and the retention of biological sam-
ples raises greater ethical concerns than digitised DNA profiles and fingerprints,
given the differences in the level of information that could be revealed. The report
referred, in particular, to the lack of satisfactory empirical evidence to justify the
present practice of retaining indefinitely fingerprints, samples and DNA profiles
from all those arrested for a recordable offence, irrespective of whether they were
subsequently charged or convicted. The report voiced particular concerns at the
policy of permanently retaining the bioinformation of minors, having regard to the
requirements of the 1989 United Nations Convention on the Rights of the Child.
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39. The report also expressed concerns at the increasing use of the DNA data
for familial searching, inferring ethnicity and non-operational research. Familial
searching is the process of comparing a DNA profile from a crime scene with pro-
files stored on the national database, and prioritising them in terms of “closeness”
to a match. This allows possible genetic relatives of an offender to be identified. Fa-
milial searching might thus lead to revealing previously unknown or concealed ge-
netic relationships. The report considered the use of the DNA database in searching
for relatives as particularly sensitive.

40. The particular combination of alleles [3] in a DNA profile can furthermore
be used to assess the most likely ethnic origin of the donor. Ethnic inferring through
DNA profiles is possible as the individual “ethnic appearance” is systematically re-
corded on the database: when taking biological samples, police officers routinely
classify suspects into one of seven “ethnic appearance” categories. Ethnicity tests on
the database might thus provide inferences for use during a police investigation in
order, for example, to help reduce a “suspect pool” and to inform police priorities.
The report noted that social factors and policing practices lead to a disproportionate
number of people from black and ethnic minority groups being stopped, searched
and arrested by the police, and hence having their DNA profiles recorded; it there-
fore voiced concerns that inferring ethnic identity from biological samples might
reinforce racist views of propensity to criminality.

III. RELEVANT NATIONAL AND INTERNATIONAL MATERIALS

A. Council of Europe texts

41. The Council of Europe Convention of 1981 for the protection of individuals
with regard to automatic processing of personal data (“the Data Protection Con-
vention”), which entered into force for the United Kingdom on 1 December 1987,
defines “personal data” as any information relating to an identified or identifiable
individual (“data subject”). The Convention provides, inter alia:

Article 5 - Quality of data

“Personal data undergoing automatic processing shall be

(b) stored for specified and legitimate purposes and not used in a way incompat-
ible with those purposes;

(c) adequate, relevant and not excessive in relation to the purposes for which they
are stored;

(e) preserved in a form which permits identification of the data subjects for no
longer than is required for the purpose for which those data are stored.”
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Article 6 - Special categories of data

“Personal data revealing racial origin, political opinions or religious or other be-
liefs, as well as personal data concerning health or sexual life, may not be processed
automatically unless domestic law provides appropriate safeguards. ...”

Article 7 - Data security

“Appropriate security measures shall be taken for the protection of personal data
stored in automated data files against accidental or unauthorised destruction or ac-
cidental loss as well as against unauthorised access, alteration or dissemination.”

42. Recommendation No. R (87) 15 of the Committee of Ministers regulating
the use of personal data in the police sector (adopted on 17 September 1987) states,
inter alia:

Principle 2 - Collection of data

“2.1. The collection of personal data for police purposes should be limited to such
as is necessary for the prevention of a real danger or the suppression of a specific
criminal offence. Any exception to this provision should be the subject of specif-
ic national legislation.

Principle 3 - Storage of data

“3.1. As far as possible, the storage of personal data for police purposes should be
limited to accurate data and to such data as are necessary to allow police bodies to
perform their lawful tasks within the framework of national law and their obliga-
tions arising from international law.

Principle 7 - Length of storage and updating of data

“7.1. Measures should be taken so that personal data kept for police purposes are
deleted if they are no longer necessary for the purposes for which they were stored.

For this purpose, consideration shall in particular be given to the following cri-
teria: the need to retain data in the light of the conclusion of an inquiry into a par-
ticular case; a final judicial decision, in particular an acquittal; rehabilitation; spent
convictions; amnesties; the age of the data subject, particular categories of data.”

43. Recommendation No. R (92) 1 of the Committee of Ministers on the use of
analysis of deoxyribonucleic acid (DNA) within the framework of the criminal jus-
tice system (adopted on 10 February 1992) states, inter alia:

“3. Use of samples and information derived therefrom

Samples collected for DNA analysis and the information derived from such anal-
ysis for the purpose of the investigation and prosecution of criminal offences must
not be used for other purposes. ...
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Samples taken for DNA analysis and the information so derived may be needed
for research and statistical purposes. Such uses are acceptable provided the identity
of the individual cannot be ascertained. Names or other identifying references must
therefore be removed prior to their use for these purposes.

4. Taking of samples for DNA analysis

The taking of samples for DNA analysis should only be carried out in circum-
stances determined by the domestic law; it being understood that in some states this
may necessitate specific authorisation from a judicial authority.

8. Storage of samples and data

Samples or other body tissue taken from individuals for DNA analysis should
not be kept after the rendering of the final decision in the case for which they were
used, unless it is necessary for purposes directly linked to those for which they
were collected.

Measures should be taken to ensure that the results of DNA analysis are deleted
when it is no longer necessary to keep it for the purposes for which it was used. The
results of DNA analysis and the information so derived may, however, be retained
where the individual concerned has been convicted of serious offences against the
life, integrity or security of persons. In such cases strict storage periods should be
defined by domestic law.

Samples and other body tissues, or the information derived from them, may be
stored for longer periods
— when the person so requests; or
— when the sample cannot be attributed to an individual, for example when it is

found at the scene of an offence.

Where the security of the state is involved, the domestic law of the member State
may permit retention of the samples, the results of DNA analysis and the infor-
mation so derived even though the individual concerned has not been charged or
convicted of an offence. In such cases strict storage periods should be defined by
domestic law.

44. The Explanatory Memorandum to the Recommendation stated, as regards
item 8:

“47. The working party was well aware that the drafting of recommendation
8 was a delicate matter, involving different protected interests of a very difficult
nature. It was necessary to strike the right balance between these interests. Both
the European Convention on Human Rights and the Data Protection Convention
provide exceptions for the interests of the suppression of criminal offences and the
protection of the rights and freedoms of third parties. However, the exceptions are
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only allowed to the extent that they are compatible with what is necessary in a dem-
ocratic society.

49. Since the primary aim of the collection of samples and the carrying out of
DNA analysis on such samples is the identification of offenders and the exoneration
of suspected offenders, the data should be deleted once persons have been cleared of
suspicion. The issue then arises as to how long the DNA findings and the samples on
which they were based can be stored in the case of a finding of guilt.

50. The general rule should be that the data are deleted when they are no longer
necessary for the purposes for which they were collected and used. This would in
general be the case when a final decision has been rendered as to the culpability
of the offender. By ‘final decision’ the CAHBI [Ad hoc Committee of Experts on
Bioethics] thought that this would normally, under domestic law, refer to a judi-
cial decision. However, the working party recognised that there was a need to set
up databases in certain cases and for specific categories of offences which could be
considered to constitute circumstances warranting another solution, because of the
seriousness of the offences. The working party came to this conclusion after a thor-
ough analysis of the relevant provisions in the European Convention on Human
Rights, the Data Protection Convention and other legal instruments drafted within
the framework of the Council of Europe. In addition, the working party took into
consideration that all member States keep a criminal record and that such record
may be used for the purposes of the criminal justice system ... It took into account
that such an exception would be permissible under certain strict conditions:

— when there has been a conviction;

— when the conviction concerns a serious criminal offence against the life, integrity
and security of a person;

— the storage period is limited strictly;

— the storage is defined and regulated by law;

— the storage is subject to control by Parliament or an independent supervisory
body.”

B. Law and practice in the Council of Europe member States

45. According to the information provided by the parties or otherwise available to
the Court, a majority of the Council of Europe member States allow the compulsory
taking of fingerprints and cellular samples in the context of criminal proceedings.
At least twenty member States make provision for the taking of DNA information
and storing it on national databases or in other forms (Austria, Belgium, the Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland
(4], Italy [5], Latvia, Luxembourg, the Netherlands, Norway, Poland, Spain, Sweden
and Switzerland). This number is steadily increasing.
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46. In most of these countries (including Austria, Belgium, Finland, France,
Germany, Hungary, Ireland, Italy, Luxembourg, the Netherlands, Norway, Poland,
Spain and Sweden), the taking of DNA information in the context of criminal pro-
ceedings is not systematic but limited to some specific circumstances and/or to more
serious crimes, notably those punishable by certain terms of imprisonment.

47. The United Kingdom is the only member State expressly to permit the sys-
tematic and indefinite retention of DNA profiles and cellular samples of persons
who have been acquitted or in respect of whom criminal proceedings have been dis-
continued. Five States (Belgium, Hungary, Ireland, Italy and Sweden) require such
information to be destroyed ex officio upon acquittal or the discontinuance of the
criminal proceedings. Ten other member States apply the same general rule with
certain very limited exceptions: Germany, Luxembourg and the Netherlands al-
low such information to be retained where suspicions remain about the person or
if further investigations are needed in a separate case; Austria permits its retention
where there is a risk that the suspect will commit a dangerous offence and Poland
does likewise in relation to certain serious crimes; Norway and Spain allow the re-
tention of profiles if the defendant is acquitted for lack of criminal accountability;
Finland and Denmark allow retention for one and ten years respectively in the event
of an acquittal and Switzerland for one year when proceedings have been discontin-
ued. In France, DNA profiles can be retained for twenty-five years after an acquittal
or discharge; during this period the public prosecutor may order their earlier dele-
tion, either on his or her own motion or upon request, if their retention has ceased
to be required for the purposes of identification in connection with a criminal in-
vestigation. Estonia and Latvia also appear to allow the retention of DNA profiles of
suspects for certain periods after acquittal.

48. The retention of DNA profiles of convicted persons is allowed, as a general
rule, for limited periods of time after the conviction or after the convicted person’s
death. The United Kingdom thus also appears to be the only member State expressly
to allow the systematic and indefinite retention of both profiles and samples of con-
victed persons.

49. Complaint mechanisms before data-protection monitoring bodies and/or be-
fore courts are available in most of the member States with regard to decisions to
take cellular samples or retain samples or DNA profiles.

C. European Union

50. Directive 95/46/EC of 24 October 1995 on the protection of individuals with
regard to the processing of personal data and on the free movement of such data
provides that the object of national laws on the processing of personal data is nota-
bly to protect the right to privacy as recognised both in Article 8 of the European
Convention on Human Rights and in the general principles of Community law. The
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Directive sets out a number of principles in order to give substance to and amplify
those contained in the Data Protection Convention of the Council of Europe. It al-
lows member States to adopt legislative measures to restrict the scope of certain ob-
ligations and rights provided for in the Directive when such a restriction constitutes
notably a necessary measure for the prevention, investigation, detection and pros-
ecution of criminal offences (Article 13).

51. The Priim Convention on the stepping up of cross-border cooperation, par-
ticularly in combating terrorism, cross-border crime and illegal migration, which
was signed by several member States of the European Union on 27 May 2005, sets
out rules for the supply of fingerprinting and DNA data to other Contracting Par-
ties and their automated checking against their relevant databases. The Convention
provides, inter alia:

Article 35 - Purpose

“2. ... The Contracting Party administering the file may process the data sup-
plied ... solely where this is necessary for the purposes of comparison, providing
automated replies to searches or recording ... The supplied data shall be deleted im-
mediately following data comparison or automated replies to searches unless further
processing is necessary for the purposes mentioned ... above.”

52. Article 34 guarantees a level of protection of personal data at least equal to
that resulting from the Data Protection Convention and requires the Contracting
Parties to take into account Recommendation No. R (87) 15 of the Committee of
Ministers of the Council of Europe.

53. The Council framework decision of 24 June 2008 on the protection of per-
sonal data processed in the framework of police and judicial cooperation in criminal
matters states, inter alia:

Article 5

“Establishment of time-limits for erasure and review

Appropriate time-limits shall be established for the erasure of personal data or
for a periodic review of the need for the storage of the data. Procedural measures
shall ensure that these time-limits are observed.”

D. Case-law in other jurisdictions

54. In the case of R. v. R.C. [[2005] 3 SCR 99, 2005 SCC 61] the Supreme Court of
Canada considered the issue of retaining a juvenile first-time offender’s DNA sam-
ple on the national database. The court upheld the decision by a trial judge who had
found, in the light of the principles and objects of youth criminal justice legislation,
that the impact of the DNA retention would be grossly disproportionate. In his opin-
ion, Fish ] observed:

“Of more concern, however, is the impact of an order on an individual’s informa-
tional privacy interests. In R. v. Plant, [1993] 3 S.C.R. 281, at p. 293, the Court found
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that section 8 of the Charter protected the ‘biographical core of personal informa-
tion which individuals in a free and democratic society would wish to maintain and
control from dissemination to the state’. An individual’s DNA contains the ‘highest
level of personal and private information’ S.A.B., at paragraph 48. Unlike a finger-
print, it is capable of revealing the most intimate details of a person’s biological
make-up. ... The taking and retention of a DNA sample is not a trivial matter and,
absent a compelling public interest, would inherently constitute a grave intrusion on
the subject’s right to personal and informational privacy.”

E. United Nations Convention on the Rights of the Child of 1989

55. Article 40 of the United Nations Convention on the Rights of the Child of 20
November 1989 states the right of every child alleged as, accused of, or recognised as
having infringed the penal law to be treated in a manner consistent with the promo-
tion of the child’s sense of dignity and worth, which reinforces the child’s respect
for the human rights and fundamental freedoms of others and which takes into ac-
count the child’s age and the desirability of promoting the child’s reintegration and
the child’s assuming a constructive role in society.

IV. THIRD-PARTY SUBMISSIONS

56. The National Council for Civil Liberties (“Liberty”) submitted case-law and
scientific material highlighting, inter alia, the highly sensitive nature of cellular
samples and DNA profiles and the impact on private life arising from their retention
by the authorities.

57. Privacy International referred to certain core data-protection rules and prin-
ciples developed by the Council of Europe and insisted on their high relevance for
the interpretation of the proportionality requirement enshrined in Article 8 of the
Convention. It emphasised, in particular, the “strict periods” recommended by Rec-
ommendation No. R (92) 1 of the Committee of Ministers for the storage of cellular
samples and DNA profiles. It further pointed out a disproportionate representation
on the United Kingdom National DNA Database of certain groups of the popula-
tion, notably youth, and the unfairness that that situation might create. The use
of data for familial testing and additional research purposes was also of concern.
Privacy International also provided a summary of comparative data on the law and
practice of different countries with regard to DNA storage and stressed the numer-
ous restrictions and safeguards which existed in that respect.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

58. The applicants complained under Article 8 of the Convention about the re-
tention of their fingerprints, cellular samples and DNA profiles pursuant to section
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64(1A) of the Police and Criminal Evidence Act 1984 (PACE). Article 8 provides, in
so far as relevant, as follows:

“1. Everyone has the right to respect for his private ... life ...

2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society ... for the prevention of disorder or crime ...”

A. Existence of an interference with private life

59. The Court will first consider whether the retention by the authorities of the
applicants’ fingerprints, DNA profiles and cellular samples constitutes an interfer-
ence with their private life.

1. The parties’ submissions

(a) The applicants

60. The applicants submitted that the retention of their fingerprints, cellular sam-
ples and DNA profiles interfered with their right to respect for private life as they
were crucially linked to their individual identity and concerned a type of personal
information that they were entitled to keep within their control. They pointed out
that the initial taking of such bioinformation had consistently been held to engage
Article 8 and submitted that their retention was more controversial given the wealth
of private information that became permanently available to others and thus came
out of the control of the person concerned. They stressed, in particular, the social
stigma and psychological implications provoked by such retention in the case of chil-
dren, which made the interference with the right to private life all the more pressing
in respect of the first applicant.

61. They considered that the Convention organs’ case-law supported this conten-
tion, as did a recent domestic decision of the Information Tribunal (Chief Consta-
bles of West Yorkshire, South Yorkshire and North Wales Police v. the Information
Commissioner, [2005] UK IT EA 2005 0010 (12 October 2005), 173). The latter deci-
sion relied on the speech of Baroness Hale of Richmond in the House of Lords (see
paragraph 25 above) and followed in substance her finding when deciding a similar
question about the application of Article 8 to the retention of conviction data.

62. They further emphasised that the retention of cellular samples involved an
even greater degree of interference with Article 8 rights as they contained full ge-
netic information about a person, including genetic information about his or her
relatives. It was of no significance whether information was actually extracted from
the samples or caused a detriment in a particular case as an individual was entitled
to a guarantee that such information, which fundamentally belonged to him, would
remain private and not be communicated or accessible without his permission.
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(b) The Government

63. The Government accepted that fingerprints, DNA profiles and samples were
“personal data” within the meaning of the Data Protection Act in the hands of those
who can identify the individual. They considered, however, that the mere retention
of fingerprints, DNA profiles and samples for the limited use permitted under sec-
tion 64 of PACE did not fall within the ambit of the right to respect for private life
under Article 8 § 1 of the Convention. Unlike the initial taking of this data, their
retention did not interfere with the physical and psychological integrity of the per-
sons; nor did it breach their right to personal development, to establish and develop
relationships with other human beings or the right to self-determination.

64. The Government submitted that the applicants’ real concerns related to fears
about the future uses of stored samples, to anticipated methods of analysis of DNA
material and to potential intervention with the private life of individuals through
active surveillance. It emphasised in this connection that the permitted extent of
the use of the material was clearly and expressly limited by the legislation, the tech-
nological processes of DNA profiling and the nature of the DNA profile extracted.

65. The profile was merely a sequence of numbers which provided a means of
identifying a person against bodily tissue, containing no materially intrusive infor-
mation about an individual or his personality. The DNA database was a collection
of such profiles which could be searched using material from a crime scene and
a person would be identified only if and to the extent that a match was obtained
against the sample. Familial searching through partial matches only occurred in
very rare cases and was subject to very strict controls. Fingerprints, DNA profiles
and samples were neither susceptible to any subjective commentary nor provided
any information about a person’s activities and thus presented no risk to affect the
perception of an individual or affect his or her reputation. Even if such retention
were capable of falling within the ambit of Article 8 § 1, the extremely limited nature
of any adverse effects rendered the retention not sufficiently serious to constitute an
interference.

2. The Court’s assessment

(a) General principles

66. The Court notes that the concept of “private life” is a broad term not sus-
ceptible to exhaustive definition. It covers the physical and psychological integrity
of a person (see Pretty v. the United Kingdom, no. 2346/02, § 61, ECHR 2002-I1I,
and Y.F. v. Turkey, no. 24209/94, § 33, ECHR 2003-IX). It can therefore embrace
multiple aspects of the person’s physical and social identity (see Mikuli¢ v. Croatia,
no. 53176/99, § 53, ECHR 2002-I). Elements such as, for example, gender identifica-
tion, name and sexual orientation and sexual life fall within the personal sphere
protected by Article 8 (see, among other authorities, Bensaid v. the United Kingdom,
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no. 44599/98, § 47, ECHR 2001-I with further references, and Peck v. the United
Kingdom, no. 44647/98, § 57, ECHR 2003-I). Beyond a person’s name, his or her
private and family life may include other means of personal identification and of
linking to a family (see, mutatis mutandis, Burghartz v. Switzerland, 22 February
1994, § 24, Series A no. 280-B, and Unal Tekeli v. Turkey, no. 29865/96, § 42, ECHR
2004-X). Information about the person’s health is an important element of private
life (see Z v. Finland, 25 February 1997, § 71, Reports of Judgments and Decisions
1997-1). The Court furthermore considers that an individual’s ethnic identity must
be regarded as another such element (see, in particular, Article 6 of the Data Protec-
tion Convention quoted in paragraph 41 above, which lists personal data revealing
racial origin as a special category of data along with other sensitive information
about an individual). Article 8 protects, in addition, a right to personal development,
and the right to establish and develop relationships with other human beings and the
outside world (see, for example, Burghartz, cited above, opinion of the Commission,
p. 37, § 47, and Friedl v. Austria, 31 January 1995, Series A no. 305-B, opinion of the
Commission, p. 20, § 45). The concept of private life moreover includes elements
relating to a person’s right to their image (see Sciacca v. Italy, no. 50774/99, § 29,
ECHR 2005-I).

67. The mere storing of data relating to the private life of an individual amounts
to an interference within the meaning of Article 8 (see Leander v. Sweden, 26 March
1987, § 48, Series A no. 116). The subsequent use of the stored information has no
bearing on that finding (see Amann v. Switzerland [GC], no. 27798/95, § 69, ECHR
2000-1II). However, in determining whether the personal information retained by the
authorities involves any of the private-life aspects mentioned above, the Court will
have due regard to the specific context in which the information at issue has been
recorded and retained, the nature of the records, the way in which these records are
used and processed and the results that may be obtained (see, mutatis mutandis,
Fried], cited above, §§ 49-51, and Peck, cited above, § 59).

(b) Application of the above principles to the present case

68. The Court notes at the outset that all three categories of the personal infor-
mation retained by the authorities in the present case, namely fingerprints, DNA
profiles and cellular samples, constitute personal data within the meaning of the
Data Protection Convention as they relate to identified or identifiable individuals.
The Government accepted that all three categories are “personal data” within the
meaning of the Data Protection Act 1998 in the hands of those who are able to iden-
tify the individual.

69. The Convention organs have already considered in various circumstances
questions relating to the retention of such personal data by the authorities in the
context of criminal proceedings. As regards the nature and scope of the information
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contained in each of these three categories of data, the Court has distinguished in
the past between the retention of fingerprints and the retention of cellular samples
and DNA profiles in view of the stronger potential for future use of the personal
information contained in the latter (see Van der Velden v. the Netherlands (dec.), no.
29514/05, ECHR 2006-XV). The Court considers it appropriate to examine separate-
ly the question of interference with the applicants’ right to respect for their private
lives by the retention of their cellular samples and DNA profiles on the one hand,
and of their fingerprints on the other.

(i) Cellular samples and DNA profiles

70. In Van der Velden, the Court considered that, given the use to which cellular
material in particular could conceivably be put in the future, the systematic reten-
tion of that material was sufficiently intrusive to disclose interference with the right
to respect for private life (see Van der Velden, cited above). The Government criti-
cised that conclusion on the ground that it speculated on the theoretical future use
of samples and that there was no such interference at present.

71. The Court maintains its view that an individual’s concern about the pos-
sible future use of private information retained by the authorities is legitimate and
relevant to a determination of the issue of whether there has been an interference.
Indeed, bearing in mind the rapid pace of developments in the field of genetics and
information technology, the Court cannot discount the possibility that in the fu-
ture the private-life interests bound up with genetic information may be adversely
affected in novel ways or in a manner which cannot be anticipated with precision
today. Accordingly, the Court does not find any sufficient reason to depart from its
finding in the Van der Velden case.

72. Legitimate concerns about the conceivable use of cellular material in the fu-
ture are not, however, the only element to be taken into account in the determination
of the present issue. In addition to the highly personal nature of cellular samples,
the Court notes that they contain much sensitive information about an individual,
including information about his or her health. Moreover, samples contain a unique
genetic code of great relevance to both the individual and his relatives. In this re-
spect the Court concurs with the opinion expressed by Baroness Hale in the House
of Lords (see paragraph 25 above).

73. Given the nature and the amount of personal information contained in cel-
lular samples, their retention per se must be regarded as interfering with the right
to respect for the private lives of the individuals concerned. That only a limited part
of this information is actually extracted or used by the authorities through DNA
profiling and that no immediate detriment is caused in a particular case does not
change this conclusion (see Amann, cited above, § 69).
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74. As regards DNA profiles themselves, the Court notes that they contain a more
limited amount of personal information extracted from cellular samples in a coded
form. The Government submitted that a DNA profile is nothing more than a se-
quence of numbers or a barcode containing information of a purely objective and
irrefutable character and that the identification of a subject only occurs in case of
a match with another profile in the database. They also submitted that, being in cod-
ed form, computer technology is required to render the information intelligible and
that only a limited number of persons would be able to interpret the data in question.

75. The Court observes, nonetheless, that the profiles contain substantial
amounts of unique personal data. While the information contained in the profiles
may be considered objective and irrefutable in the sense submitted by the Govern-
ment, their processing through automated means allows the authorities to go well
beyond neutral identification. The Court notes in this regard that the Government
accepted that DNA profiles could be, and indeed had in some cases been, used for
familial searching with a view to identifying a possible genetic relationship between
individuals. They also accepted the highly sensitive nature of such searching and the
need for very strict controls in this respect. In the Court’s view, the DNA profiles’
capacity to provide a means of identifying genetic relationships between individuals
(see paragraph 39 above) is in itself sufficient to conclude that their retention inter-
feres with the right to the private life of the individuals concerned. The frequency of
familial searches, the safeguards attached thereto and the likelihood of detriment in
a particular case are immaterial in this respect (see Amann, cited above, § 69). This
conclusion is similarly not affected by the fact that, since the information is in coded
form, it is intelligible only with the use of computer technology and capable of being
interpreted only by a limited number of persons.

76. The Court further notes that it is not disputed by the Government that the
processing of DNA profiles allows the authorities to assess the likely ethnic origin of
the donor and that such techniques are in fact used in police investigations (see para-
graph 40 above). The possibility the DNA profiles create for inferences to be drawn
as to ethnic origin makes their retention all the more sensitive and susceptible of
affecting the right to private life. This conclusion is consistent with the principle laid
down in the Data Protection Convention and reflected in the Data Protection Act
that both list personal data revealing ethnic origin among the special categories of
sensitive data attracting a heightened level of protection (see paragraphs 30-31 and
41 above).

77. In view of the foregoing, the Court concludes that the retention of both cel-
lular samples and DNA profiles discloses an interference with the applicants’ right to
respect for their private lives, within the meaning of Article 8 § 1 of the Convention.
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(ii) Fingerprints

78. It is common ground that fingerprints do not contain as much information
as either cellular samples or DNA profiles. The issue of alleged interference with
the right to respect for private life caused by their retention by the authorities has
already been considered by the Convention organs.

79. In McVeigh and Others, the Commission first examined the issue of the
taking and retention of fingerprints as part of a series of investigative measures.
It accepted that at least some of the measures disclosed an interference with the
applicants’ private life, while leaving open the question of whether the retention
of fingerprints alone would amount to such interference (see McVeigh and Others
v. the United Kingdom (nos. 8022/77, 8025/77 and 8027/77, Commission’s report of
18 March 1981, Decisions and Reports 25, p. 15, § 224).

80. In Kinnunen, the Commission considered that fingerprints and photographs
retained following the applicant’s arrest did not constitute an interference with his
private life as they did not contain any subjective appreciations which called for refu-
tation. The Commission noted, however, that the data at issue had been destroyed
nine years later at the applicant’s request (see Kinnunen v. Finland, no. 24950/94,
Commission decision of 15 May 1996, unreported).

81. Having regard to these findings and the questions raised in the present
case, the Court considers it appropriate to review this issue. It notes at the outset
that the applicants’ fingerprint records constitute their personal data (see paragraph
68 above) which contain certain external identification features much in the same
way as, for example, personal photographs or voice samples.

82. In Friedl, the Commission considered that the retention of anonymous pho-
tographs that have been taken at a public demonstration did not interfere with the
right to respect for private life. In so deciding, it attached special weight to the fact
that the photographs concerned had not been entered in a data-processing system
and that the authorities had taken no steps to identify the persons photographed by
means of data processing (see Friedl, cited above, §$ 49-51).

83.In P.G. and J.H. v. the United Kingdom, the Court considered that the record-
ing of data and the systematic or permanent nature of the record could give rise to
private-life considerations even though the data in question may have been available
in the public domain or otherwise. The Court noted that a permanent record of
a person’s voice for further analysis was of direct relevance to identifying that person
when considered in conjunction with other personal data. It accordingly regarded
the recording of the applicants’ voices for such further analysis as amounting to
interference with their right to respect for their private lives (see P.G. and J.H. v. the
United Kingdom, no. 44787/98, §$ 59-60, ECHR 2001-IX).
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84. The Court is of the view that the general approach taken by the Convention
organs in respect of photographs and voice samples should also be followed in re-
spect of fingerprints. The Government distinguished the latter by arguing that they
constituted neutral, objective and irrefutable material and, unlike photographs, were
unintelligible to the untutored eye and without a comparator fingerprint. While
true, this consideration cannot alter the fact that fingerprints objectively contain
unique information about the individual concerned, allowing his or her identifica-
tion with precision in a wide range of circumstances. They are thus capable of affect-
ing his or her private life and the retention of this information without the consent of
the individual concerned cannot be regarded as neutral or insignificant.

85. The Court accordingly considers that the retention of fingerprints on the au-
thorities’ records in connection with an identified or identifiable individual may in
itself give rise, notwithstanding their objective and irrefutable character, to impor-
tant private-life concerns.

86. In the instant case, the Court notes furthermore that the applicants’ finger-
prints were initially taken in criminal proceedings and subsequently recorded on
a national database with the aim of being permanently kept and regularly processed
by automated means for criminal-identification purposes. It is accepted in this re-
gard that, because of the information they contain, the retention of cellular samples
and DNA profiles has a more important impact on private life than the retention
of fingerprints. However, the Court, like Baroness Hale (see paragraph 25 above),
considers that, while it may be necessary to distinguish between the taking, use and
storage of fingerprints, on the one hand, and samples and profiles, on the other, in
determining the question of justification, the retention of fingerprints constitutes an
interference with the right to respect for private life.

B. Justification for the interference

1. The parties’ submissions

(a) The applicants

87. The applicants argued that the retention of fingerprints, cellular samples and
DNA profiles was not justified under Article 8 § 2. The Government were given
a very wide remit to use samples and DNA profiles notably for “purposes related
to the prevention or detection of crime”, “the investigation of an offence” or “the
conduct of a prosecution”. These purposes were vague and open to abuse as they
might, in particular, lead to the collation of detailed personal information outside
the immediate context of the investigation of a particular offence. The applicants
further submitted that there were insufficient procedural safeguards against mis-
use or abuse of the information. Records on the Police National Computer (PNC)
were not only accessible to the police, but also to fifty-six non-police bodies, includ-
ing government agencies and departments, private groups such as British Telecom
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and the Association of British Insurers, and even certain employers. Furthermore,
the PNC was linked to the Europe-wide “Schengen Information System”. Conse-
quently, their case involved a very substantial and controversial interference with
the right to private life, as notably illustrated by ongoing public debate and disa-
greement about the subject in the United Kingdom. Contrary to the assertion of
the Government, the applicants concluded that the issue of the retention of this
material was of great individual concern and the State had a narrow margin of ap-
preciation in this field.

88. The applicants contended that the indefinite retention of fingerprints, cel-
lular samples and DNA profiles of unconvicted persons could not be regarded as
“necessary in a democratic society” for the purpose of preventing crime. In par-
ticular, there was no justification at all for the retention of cellular samples follow-
ing the original generation of the DNA profile; nor had the efficacy of the profiles’
retention been convincingly demonstrated since the high number of DNA matches
relied upon by the Government was not shown to have led to successful prosecu-
tions. Likewise, in most of the specific examples provided by the Government, the
successful prosecution had not been contingent on the retention of the records and
in certain others the successful outcome could have been achieved through more
limited retention in time and scope.

89. The applicants further submitted that the retention was disproportionate be-
cause of its blanket nature irrespective of the offences involved, the unlimited pe-
riod, the failure to take account of the applicants’ circumstances and the lack of an
independent decision-making process or scrutiny when considering whether or not
to order retention. They further considered the retention regime to be inconsistent
with the Council of Europe’s guidance on the subject. They emphasised, finally, that
retention of the records cast suspicion on persons who had been acquitted or dis-
charged of crimes, thus implying that they were not wholly innocent. The retention
thus resulted in stigma which was particularly detrimental to children, as in the case
of S., and to members of certain ethnic groups over-represented on the database.

(b) The Government

90. The Government submitted that any interference resulting from the reten-
tion of the applicants’ fingerprints, cellular samples and DNA profiles was justified
under Article 8 § 2. It was in accordance with the law as expressly provided for, and
governed by section 64 of PACE, which set out detailed powers and restrictions on
the taking of fingerprints and samples and clearly stated that they would be retained
by the authorities regardless of the outcome of the proceedings in respect of which
they were taken. The exercise of the discretion to retain fingerprints and samples
was also, in any event, subject to the normal principles of law regulating discretion-
ary power and to judicial review.
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91. The Government further stated that the interference was necessary and pro-
portionate for the legitimate purpose of the prevention of disorder or crime and/
or the protection of the rights and freedoms of others. It was of vital importance
that law enforcement agencies took full advantage of available techniques of modern
technology and forensic science in the prevention, investigation and detection of
crime for the interests of society generally. They submitted that the retained material
was of inestimable value in the fight against crime and terrorism and the detection
of the guilty, and provided statistics in support of this view. They emphasised that
the benefits to the criminal-justice system were enormous, not only permitting the
detection of the guilty but also eliminating the innocent from inquiries and correct-
ing and preventing miscarriages of justice.

92. As at 30 September 2005, the National DNA Database held 181,000 profiles
from individuals who would have been entitled to have those profiles destroyed be-
fore the 2001 amendments. Of those profiles, 8,251 were subsequently linked with
crime-scene stains which involved 13,079 offences, including 109 murders, 55 at-
tempted murders, 116 rapes, 67 sexual offences, 105 aggravated burglaries and
126 offences of the supply of controlled drugs.

93. The Government also submitted specific examples of the use of DNA ma-
terial for successful investigation and prosecution in some eighteen specific cases.
In ten of these cases the DNA profiles of suspects matched some earlier unrelated
crime-scene stains retained on the database, thus allowing successful prosecution
for those earlier crimes. In another case, two suspects arrested for rape were elimi-
nated from the investigation as their DNA profiles did not match the crime-scene
stain. In two other cases the retention of DNA profiles of the persons found guilty
of certain minor offences (disorder and theft) led to establishing their involvement
in other crimes committed later. In one case the retention of a suspect’s DNA profile
following an alleged immigration offence helped his extradition to the United King-
dom a year later when he was identified by one of his victims as having committed
rape and murder. Finally, in four cases DNA profiles retained from four persons
suspected but not convicted of certain offences (possession of offensive weapons,
violent disorder and assault) matched the crime-scene stains collected from victims
of rape up to two years later.

94. The Government contended that the retention of fingerprints, cellular sam-
ples and DNA profiles could not be regarded as excessive since they were kept for
specific limited statutory purposes and stored securely and subject to the safeguards
identified. Their retention was neither warranted by any degree of suspicion of the
applicants’ involvement in a crime or propensity to crime nor directed at retaining
records in respect of investigated alleged offences in the past. The records were re-
tained because the police had already been lawfully in possession of them, and their
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retention would assist in the future prevention and detection of crime in general by
increasing the size of the database. Retention resulted in no stigma and produced no
practical consequence for the applicants unless the records matched a crime-scene
profile. A fair balance was thus struck between individual rights and the general
interest of the community and fell within the State’s margin of appreciation.

2. The Court’s assessment

(a) In accordance with the law

95. The Court notes from its well established case-law that the wording “in ac-
cordance with the law” requires the impugned measure both to have some basis in
domestic law and to be compatible with the rule of law, which is expressly mentioned
in the Preamble to the Convention and inherent in the object and purpose of Arti-
cle 8. The law must thus be adequately accessible and foreseeable, that is, formulated
with sufficient precision to enable the individual - if need be with appropriate ad-
vice - to regulate his conduct. For domestic law to meet these requirements, it must
afford adequate legal protection against arbitrariness and accordingly indicate with
sufficient clarity the scope of discretion conferred on the competent authorities and
the manner of its exercise (see Malone v. the United Kingdom, 2 August 1984, §$ 66-
68, Series A no. 82; Rotaru v. Romania [GC], no. 28341/95, § 55, ECHR 2000-V; and
Amann, cited above, § 56).

96. The level of precision required of domestic legislation — which cannot in any
case provide for every eventuality — depends to a considerable degree on the content
of the instrument in question, the field it is designed to cover and the number and
status of those to whom it is addressed (see Hasan and Chaush v. Bulgaria [GC], no.
30985/96, § 84, ECHR 2000-XI, with further references).

97. The Court notes that section 64 of PACE provides that the fingerprints or
samples taken from a person in connection with the investigation of an offence may
be retained after they have fulfilled the purposes for which they were taken (see
paragraph 27 above). The Court agrees with the Government that the retention of
the applicants’ fingerprint and DNA records had a clear basis in the domestic law.
There is also clear evidence that these records are retained in practice save in excep-
tional circumstances. The fact that chief police officers have power to destroy them
in such rare cases does not make the law insufficiently certain from the point of view
of the Convention.

98. As regards the conditions attached to and arrangements for the storing and
use of this personal information, section 64 is far less precise. It provides that re-
tained samples and fingerprints must not be used by any person except for purposes
related to the prevention or detection of crime, the investigation of an offence or the
conduct of a prosecution.
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99. The Court agrees with the applicants that at least the first of these purposes
is worded in rather general terms and may give rise to extensive interpretation. It
reiterates that it is as essential, in this context, as in telephone tapping, secret surveil-
lance and covert intelligence-gathering, to have clear, detailed rules governing the
scope and application of measures, as well as minimum safeguards concerning, inter
alia, duration, storage, usage, access of third parties, procedures for preserving the
integrity and confidentiality of data and procedures for its destruction, thus provid-
ing sufficient guarantees against the risk of abuse and arbitrariness (see, mutatis
mutandis, Kruslin v. France, 24 April 1990, §§ 33 and 35, Series A no. 176-A; Rotaru,
cited above, §§ 57-59; Weber and Saravia v. Germany (dec.), no. 54934/00, ECHR
2006-XTI; Association for European Integration and Human Rights and Ekimdzhiev
v. Bulgaria, no. 62540/00, §§ 75-77, 28 June 2007; and Liberty and Others v. the Unit-
ed Kingdom, no. 58243/00, §§ 62-63, 1 July 2008). The Court notes, however, that
these questions are in this case closely related to the broader issue of whether the
interference was necessary in a democratic society. In view of its analysis in para-
graphs 105-26 below, the Court does not find it necessary to decide whether the
wording of section 64 meets the “quality of law” requirements within the meaning
of Article 8 § 2 of the Convention.

(b) Legitimate aim

100. The Court agrees with the Government that the retention of fingerprint and
DNA information pursues the legitimate purpose of the detection and, therefore,
prevention of crime. While the original taking of this information pursues the aim
of linking a particular person to the particular crime of which he or she is suspected,
its retention pursues the broader purpose of assisting in the identification of future
offenders.

(c) Necessary in a democratic society

(i) General principles

101. An interference will be considered “necessary in a democratic society” for
a legitimate aim if it answers a “pressing social need” and, in particular, if it is pro-
portionate to the legitimate aim pursued and if the reasons adduced by the national
authorities to justify it are “relevant and sufficient”. While it is for the national au-
thorities to make the initial assessment in all these respects, the final evaluation of
whether the interference is necessary remains subject to review by the Court for con-
formity with the requirements of the Convention (see Coster v. the United Kingdom
[GC], no. 24876/94, § 104, 18 January 2001, with further references).

102. A margin of appreciation must be left to the competent national authorities
in this assessment. The breadth of this margin varies and depends on a number of
factors, including the nature of the Convention right in issue, its importance for the
individual, the nature of the interference and the object pursued by the interference.
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The margin will tend to be narrower where the right at stake is crucial to the in-
dividual’s effective enjoyment of intimate or key rights (see Connors v. the United
Kingdom, no. 66746/01, § 82, 27 May 2004, with further references). Where a par-
ticularly important facet of an individual’s existence or identity is at stake, the mar-
gin allowed to the State will be restricted (see Evans v. the United Kingdom [GC],
no. 6339/05, § 77, ECHR 2007-I). Where, however, there is no consensus within the
member States of the Council of Europe, either as to the relative importance of the
interest at stake or as to how best to protect it, the margin will be wider (see Dickson
v. the United Kingdom [GC], no. 44362/04, § 78, ECHR 2007-V).

103. The protection of personal data is of fundamental importance to a person’s
enjoyment of his or her right to respect for private and family life, as guaranteed by
Article 8 of the Convention. The domestic law must afford appropriate safeguards to
prevent any such use of personal data as may be inconsistent with the guarantees of
this Article (see, mutatis mutandis, Z v. Finland, cited above, § 95). The need for such
safeguards is all the greater where the protection of personal data undergoing auto-
matic processing is concerned, not least when such data are used for police purposes.
The domestic law should notably ensure that such data are relevant and not excessive
in relation to the purposes for which they are stored; and preserved in a form which
permits identification of the data subjects for no longer than is required for the pur-
pose for which those data are stored (see Article 5 of the Data Protection Convention
and the Preamble thereto and Principle 7 of Recommendation No. R (87) 15 of the
Committee of Ministers regulating the use of personal data in the police sector). The
domestic law must also afford adequate guarantees that retained personal data were
efficiently protected from misuse and abuse (see notably Article 7 of the Data Pro-
tection Convention). The above considerations are especially valid as regards the
protection of special categories of more sensitive data (see Article 6 of the Data Pro-
tection Convention) and more particularly of DNA information, which contains the
person’s genetic make-up of great importance to both the person concerned and his
or her family (see Recommendation No. R (92) 1 of the Committee of Ministers on
the use of analysis of DNA within the framework of the criminal justice system).

104. The interests of the data subjects and the community as a whole in protecting
the personal data, including fingerprint and DNA information, may be outweighed
by the legitimate interest in the prevention of crime (see Article 9 of the Data Protec-
tion Convention). However, the intrinsically private character of this information
calls for the Court to exercise careful scrutiny of any State measure authorising its
retention and use by the authorities without the consent of the person concerned
(see, mutatis mutandis, Z v. Finland, cited above, § 96).

(ii) Application of these principles to the present case
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105. The Court finds it to be beyond dispute that the fight against crime, and in
particular against organised crime and terrorism, which is one of the challenges faced
by today’s European societies, depends to a great extent on the use of modern scien-
tific techniques of investigation and identification. The techniques of DNA analysis
were acknowledged by the Council of Europe more than fifteen years ago as offer-
ing advantages to the criminal-justice system (see Recommendation No. R (92) 1 of
the Committee of Ministers, paragraphs 43-44 above). Nor is it disputed that the
member States have since that time made rapid and marked progress in using DNA
information in the determination of innocence or guilt.

106. However, while it recognises the importance of such information in the de-
tection of crime, the Court must delimit the scope of its examination. The question
is not whether the retention of fingerprints, cellular samples and DNA profiles may
in general be regarded as justified under the Convention. The only issue to be con-
sidered by the Court is whether the retention of the fingerprint and DNA data of the
applicants, as persons who had been suspected, but not convicted, of certain crimi-
nal offences, was justified under Article 8 § 2 of the Convention.

107. The Court will consider this issue with due regard to the relevant instru-
ments of the Council of Europe and the law and practice of the other Contracting
States. The core principles of data protection require the retention of data to be pro-
portionate in relation to the purpose of collection and insist on limited periods of
storage (see paragraphs 41-44 above). These principles appear to have been consist-
ently applied by the Contracting States in the police sector in accordance with the
Data Protection Convention and subsequent Recommendations of the Committee
of Ministers (see paragraphs 45-49 above).

108. As regards, more particularly, cellular samples, most of the Contracting
States allow these materials to be taken in criminal proceedings only from indi-
viduals suspected of having committed offences of a certain minimum gravity.
In the great majority of the Contracting States with functioning DNA databases,
samples and DNA profiles derived from those samples are required to be removed
or destroyed either immediately or within a certain limited time after acquittal or
discharge. A restricted number of exceptions to this principle are allowed by some
Contracting States (see paragraphs 47-48 above).

109. The current position of Scotland, as a part of the United Kingdom itself, is of
particular significance in this regard. As noted above (see paragraph 36), the Scot-
tish parliament voted to allow retention of the DNA of unconvicted persons only in
the case of adults charged with violent or sexual offences and even then, for three
years only, with the possibility of an extension to keep the DNA sample and data for
a further two years with the consent of a sheriff.
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110. This position is notably consistent with Recommendation No. R (92) 1 of
the Committee of Ministers, which stresses the need for an approach which dis-
criminates between different kinds of cases and for the application of strict-
ly defined storage periods for data, even in more serious cases (see paragraphs
43-44 above). Against this background, England, Wales and Northern Ireland ap-
pear to be the only jurisdictions within the Council of Europe to allow the indefinite
retention of fingerprint and DNA material of any person of any age suspected of
any recordable offence.

111. The Government lay emphasis on the fact that the United Kingdom is in
the vanguard of the development of the use of DNA samples in the detection of
crime and that other States have not yet achieved the same maturity in terms of the
size and resources of DNA databases. It is argued that the comparative analysis of
the law and practice in other States with less advanced systems is accordingly of lim-
ited importance.

112. The Court cannot, however, disregard the fact that, notwithstanding the
advantages provided by comprehensive extension of the DNA database, other Con-
tracting States have chosen to set limits on the retention and use of such data with
a view to achieving a proper balance with the competing interests of preserving re-
spect for private life. The Court observes that the protection afforded by Article 8
of the Convention would be unacceptably weakened if the use of modern scientific
techniques in the criminal-justice system were allowed at any cost and without care-
fully balancing the potential benefits of the extensive use of such techniques against
important private-life interests. In the Court’s view, the strong consensus existing
among the Contracting States in this respect is of considerable importance and nar-
rows the margin of appreciation left to the respondent State in the assessment of the
permissible limits of the interference with private life in this sphere. The Court con-
siders that any State claiming a pioneer role in the development of new technologies
bears special responsibility for striking the right balance in this regard.

113. In the present case, the applicants’ fingerprints and cellular samples were
taken and DNA profiles obtained in the context of criminal proceedings brought
on suspicion of attempted robbery in the case of the first applicant and harassment
of his partner in the case of the second applicant. The data were retained on the ba-
sis of legislation allowing for their indefinite retention, despite the acquittal of the
former and the discontinuance of the criminal proceedings against the latter.

114. The Court must consider whether the permanent retention of fingerprint
and DNA data of all suspected but unconvicted people is based on relevant and suf-
ficient reasons.

115. Although the power to retain fingerprints, cellular samples and DNA pro-
files of unconvicted persons has only existed in England and Wales since 2001, the
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Government argue that their retention has been shown to be indispensable in the
fight against crime. Certainly, the statistical and other evidence, which was before
the House of Lords and is included in the material supplied by the Government (see
paragraph 92 above) appears impressive, indicating that DNA profiles that would
have been previously destroyed were linked with crime-scene stains in a high num-
ber of cases.

116. The applicants, however, assert that the statistics are misleading, a view sup-
ported in the Nuffield Council on Bioethics’ report. It is true, as pointed out by the
applicants, that the figures do not reveal the extent to which this “link” with crime
scenes resulted in convictions of the persons concerned or the number of convic-
tions that were contingent on the retention of the samples of unconvicted persons.
Nor do they demonstrate that the high number of successful matches with crime-
scene stains was only made possible through indefinite retention of DNA records of
all such persons. At the same time, in the majority of the specific cases quoted by
the Government (see paragraph 93 above), the DNA records taken from the suspects
produced successful matches only with earlier crime-scene stains retained on the
database. Yet such matches could have been made even in the absence of the present
scheme, which permits the indefinite retention of DNA records of all suspected but
unconvicted persons.

117. While neither the statistics nor the examples provided by the Government in
themselves establish that the successful identification and prosecution of offenders
could not have been achieved without the permanent and indiscriminate retention
of the fingerprint and DNA records of all persons in the applicants’ position, the
Court accepts that the extension of the database has nonetheless contributed to
the detection and prevention of crime.

118. The question, however, remains whether such retention is proportionate and
strikes a fair balance between the competing public and private interests.

119. In this respect, the Court is struck by the blanket and indiscriminate na-
ture of the power of retention in England and Wales. The material may be retained
irrespective of the nature or gravity of the offence with which the individual was
originally suspected or of the age of the suspected offender; fingerprints and samples
may be taken - and retained - from a person of any age, arrested in connection with
a recordable offence, which includes minor or non-imprisonable offences. The re-
tention is not time-limited; the material is retained indefinitely whatever the nature
or seriousness of the offence of which the person was suspected. Moreover, there
exist only limited possibilities for an acquitted individual to have the data removed
from the national database or the materials destroyed (see paragraph 35 above); in
particular, there is no provision for independent review of the justification for the
retention according to defined criteria, including such factors as the seriousness of
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the offence, previous arrests, the strength of the suspicion against the person and
any other special circumstances.

120. The Court acknowledges that the level of interference with the applicants’
right to private life may be different for each of the three different categories of per-
sonal data retained. The retention of cellular samples is particularly intrusive given
the wealth of genetic and health information contained therein. However, such an
indiscriminate and open-ended retention regime as the one in issue calls for careful
scrutiny regardless of these differences.

121. The Government contend that the retention could not be considered as hav-
ing any direct or significant effect on the applicants unless matches in the database
were to implicate them in the commission of offences on a future occasion. The
Court is unable to accept this argument and reiterates that the mere retention and
storing of personal data by public authorities, however obtained, are to be regarded
as having a direct impact on the private-life interest of an individual concerned, ir-
respective of whether subsequent use is made of the data (see paragraph 67 above).

122. Of particular concern in the present context is the risk of stigmatisation,
stemming from the fact that persons in the position of the applicants, who have not
been convicted of any offence and are entitled to the presumption of innocence,
are treated in the same way as convicted persons. In this respect, the Court must
bear in mind that the right of every person under the Convention to be presumed
innocent includes the general rule that no suspicion regarding an accused’s inno-
cence may be voiced after his acquittal (see Rushiti v. Austria, no. 28389/95, § 31, 21
March 2000, with further references). It is true that the retention of the applicants’
private data cannot be equated with the voicing of suspicions. Nonetheless, their
perception that they are not being treated as innocent is heightened by the fact that
their data are retained indefinitely in the same way as the data of convicted persons,
while the data of those who have never been suspected of an offence are required
to be destroyed.

123. The Government argue that the power of retention applies to all finger-
prints and samples taken from a person in connection with the investigation of an
offence and does not depend on innocence or guilt. It is further submitted that the
fingerprints and samples have been lawfully taken and that their retention is not
related to the fact that they were originally suspected of committing a crime, the
sole reason for their retention being to increase the size and, therefore, the use of the
database in the identification of offenders in the future. The Court, however, finds
this argument difficult to reconcile with the obligation imposed by section 64(3) of
PACE to destroy the fingerprints and samples of volunteers at their request, despite
the similar value of the material in increasing the size and utility of the database.
Weighty reasons would have to be put forward by the Government before the Court
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could regard as justified such a difference in treatment of the applicants’ private data
compared to that of other unconvicted people.

124. The Court further considers that the retention of the unconvicted persons’
data may be especially harmful in the case of minors such as the first applicant, given
their special situation and the importance of their development and integration in
society. The Court has already emphasised, drawing on the provisions of Article 40
of the United Nations Convention on the Rights of the Child of 1989, the special posi-
tion of minors in the criminal-justice sphere and has noted, in particular, the need for
the protection of their privacy at criminal trials (see T. v. the United Kingdom [GC],
no. 24724/94, §§ 75 and 85, 16 December 1999). In the same way, the Court consid-
ers that particular attention should be paid to the protection of juveniles from any
detriment that may result from the retention by the authorities of their private data
following acquittals of a criminal offence. The Court shares the view of the Nuffield
Council on Bioethics as to the impact on young persons of the indefinite retention of
their DNA material and notes the Council’s concerns that the policies applied have
led to the over-representation in the database of young persons and ethnic minorities
who have not been convicted of any crime (see paragraphs 38-40 above).

125. In conclusion, the Court finds that the blanket and indiscriminate nature
of the powers of retention of the fingerprints, cellular samples and DNA profiles of
persons suspected but not convicted of offences, as applied in the case of the present
applicants, fails to strike a fair balance between the competing public and private
interests and that the respondent State has overstepped any acceptable margin of ap-
preciation in this regard. Accordingly, the retention at issue constitutes a dispropor-
tionate interference with the applicants’ right to respect for private life and cannot
be regarded as necessary in a democratic society. This conclusion obviates the need
for the Court to consider the applicants’ criticism regarding the adequacy of certain
particular safeguards, such as too broad an access to the personal data concerned
and insufficient protection against the misuse or abuse of such data.

126. Accordingly, there has been a violation of Article 8 of the Convention in the
present case.

II. ALLEGED VIOLATION OF ARTICLE 14 TAKEN TOGETHER WITH ARTI-
CLE 8 OF THE CONVENTION

127. The applicants submitted that they had been subjected to discriminatory
treatment as compared to others in an analogous situation, namely other uncon-
victed persons whose samples had still to be destroyed under the legislation. This
treatment related to their status and fell within the ambit of Article 14 of the Con-
vention, which had always been liberally interpreted. For the reasons set out in their
submissions under Article 8, there was no reasonable or objective justification for
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the treatment, nor any legitimate aim or reasonable relationship of proportionality
to the purported aim of crime prevention, in particular as regards the samples which
played no role in crime detection or prevention. It was an entirely improper and
prejudicial differentiation to retain materials of persons who should be presumed to
be innocent.

128. The Government submitted that as Article 8 was not engaged, Article 14 of
the Convention was not applicable. Even if it were, there was no difference of treat-
ment as all those in an analogous situation to the applicants were treated the same
and the applicants could not compare themselves with those who had not had sam-
ples taken by the police or those who consented to give samples voluntarily. In any
event, any difference in treatment complained of was not based on “status” or a per-
sonal characteristic but on historical fact. If there was any difference in treatment, it
was objectively justified and within the State’s margin of appreciation.

129. The Court refers to its conclusion above that the retention of the applicants’
fingerprints, cellular samples and DNA profiles was in violation of Article 8 of the
Convention. In the light of the reasoning that has led to this conclusion, the Court
considers that it is not necessary to examine separately the applicants’ complaint
under Article 14 of the Convention.

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION

130. Article 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Proto-
cols thereto, and if the internal law of the High Contracting Party concerned allows
only partial reparation to be made, the Court shall, if necessary, afford just satisfac-
tion to the injured party.”

131. The applicants requested the Court to award them just satisfaction for non-
pecuniary damage and for costs and expenses.

A. Non-pecuniary damage

132. The applicants claimed compensation for non-pecuniary damage in the sum
of 5,000 pounds sterling (GBP) each for distress and anxiety caused by the knowl-
edge that intimate information about each of them had been unjustifiably retained
by the State, and in relation to anxiety and stress caused by the need to pursue this
matter through the courts.

133. The Government, referring to the Court’s case-law (see, in particular,
Amann v. Switzerland [GC], no. 27798/95, ECHR 2000-1I), submitted that a finding
of a violation would in itself constitute sufficient just satisfaction for both applicants
and distinguished the present case from those cases where violations had been found
as a result of the use or disclosure of the personal information (see, in particular,
Rotaru v. Romania [GC], no. 28341/95, ECHR 2000-V).
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134. The Court notes that it has found that the retention of the applicants’ fin-
gerprint and DNA data violates their rights under Article 8 of the Convention. In
accordance with Article 46 of the Convention, it will be for the respondent State to
implement, under the supervision of the Committee of Ministers, appropriate gen-
eral and/or individual measures to fulfil its obligations to secure the right of the ap-
plicants and other persons in their position to respect for their private life (see Scoz-
zari and Giunta v. Italy [GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000-VIII,
and Christine Goodwin v. the United Kingdom [GC], no. 28957/95, § 120, ECHR
2002-VI). In these circumstances, the Court considers that the finding of a violation,
with the consequences which will ensue for the future, may be regarded as consti-
tuting sufficient just satisfaction in this respect. The Court accordingly rejects the
applicants’ claim for non-pecuniary damage.

B. Costs and expenses

135. The applicants also requested the Court to award GBP 52,066.25 for costs
and expenses incurred before the Court and attached detailed documentation in
support of their claim. These included the costs of the solicitor (GBP 15,083.12) and
the fees of three counsel (GBP 21,267.50, GBP 2,937.50 and GBP 12,778.13 respec-
tively). The hourly rates charged by the lawyers were as follows: GBP 140 in respect
of the applicants’ solicitor (increased to GBP 183 as from June 2007) and GBP 150,
GBP 250 and GBP 125 respectively in respect of three counsel.

136. The Government qualified the applicants’ claim as entirely unreasonable.
They submitted in particular that the rates charged by the lawyers were excessive
and should be reduced to no more than two-thirds of the level claimed. They also
argued that no award should be made in respect of the applicants’ decision to in-
struct a fourth lawyer at a late stage of the proceedings as it had led to the duplication
of work. The Government concluded that any cost award should be limited to GBP
15,000 and in any event, to no more than GBP 20,000.

137. The Court reiterates that only legal costs and expenses found to have been
actually and necessarily incurred and which are reasonable as to quantum are recov-
erable under Article 41 of the Convention (see, among other authorities, Roche v. the
United Kingdom [GC], no. 32555/96, § 182, ECHR 2005-X).

138. On the one hand, the present applications were of some complexity as they
required examination in a Chamber and in the Grand Chamber, including several
rounds of observations and an oral hearing. The application also raised important
legal issues and questions of principle requiring a large amount of work. It notably
required an in-depth examination of the current debate on the issue of retention of
fingerprint and DNA records in the United Kingdom and a comprehensive compar-
ative research of the law and practice of other Contracting States and of the relevant
texts and documents of the Council of Europe.
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139. On the other hand, the Court considers that the overall sum of GBP 52,066.25
claimed by the applicants is excessive as to quantum. In particular, the Court agrees
with the Government that the appointment of the fourth lawyer in the later stages of
the proceedings may have led to a certain amount of duplication of work.

140. Making its assessment on an equitable basis and in the light of its prac-
tice in comparable cases, the Court awards the sum of 42,000 euros (EUR) in re-
spect of costs and expenses, less the amount of EUR 2,613.07 already paid by the
Council of Europe in legal aid.

C. Default interest

141. The Court considers it appropriate that the default interest rate should be
based on the marginal lending rate of the European Central Bank, to which should
be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 8 of the Convention;

2. Holds that it is not necessary to examine separately the complaint under Arti-
cle 14 of the Convention;

3. Holds that the finding of a violation constitutes in itself sufficient just satisfac-
tion for the non-pecuniary damage sustained by the applicants;

4. Holds

(a) that the respondent State is to pay the applicants, within three months, EUR
42,000 (forty-two thousand euros) in respect of costs and expenses (inclusive of any
tax which may be chargeable to the applicants), to be converted into pounds sterling
at the rate applicable at the date of settlement, less EUR 2,613.07 already paid to the
applicants in respect of legal aid;

(b) that from the expiry of the above-mentioned three months until settlement
simple interest shall be payable on the above amount at a rate equal to the marginal
lending rate of the European Central Bank during the default period plus three per-
centage points;

5. Dismisses the remainder of the applicants’ claim for just satisfaction.

Done in English and in French, and delivered at a public hearing in the Human
Rights Building, Strasbourg, on 4 December 2008.

Michael O’Boyle Jean-Paul Costa

Deputy Registrar President

[1]. DNA stands for deoxyribonucleic acid; it is the chemical found in virtually
every cell in the body and the genetic information therein, which is in the form of
a code or language, determines physical characteristics and directs all the chemi-
cal processes in the body. Except for identical twins, each person’s DNA is unique.
DNA samples are cellular samples and any subsamples or part samples retained
from these after analysis. DNA profiles are digitised information which is stored
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electronically on the National DNA Database together with details of the person to
whom it relates.

[2]. The Nuffield Council on Bioethics is an independent expert body composed
of clinicians, lawyers, philosophers, scientists and theologians established by the
Nuffield Foundation in 1991. The present report was published on 18 September
2007 under the following title, The Forensic Use of Bioinformation: Ethical Issues.

[3]. An allele is one of two or more alternative forms of a particular gene. Differ-
ent alleles may give rise to different forms of the characteristic for which the gene
codes (World Encyclopedia, Philip’s, 2008, Oxford Reference Online: Oxford Uni-
versity Press).

[4]. The law and practice in Ireland are presently governed by the Criminal Jus-
tice (Forensic Evidence) Act 1990. A new bill has been approved by the government
with a view to extending the use and storage of DNA information in a national da-
tabase. The bill has not yet been approved by Parliament.

[5]. The legislative decree of 30 October 2007 establishing a national DNA data-
base was approved by the Italian government and the Senate. However, the decree
eventually expired without having been formally converted into a statute as a mis-
take in the drafting was detected. A corrected version of the decree is expected to be
issued in 2008.
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CHAPTER 3

Realization of the Principles
of Criminal Law under Martial Law

ABSTRACT

Despite international documents aimed at protecting human rights, national legislation,
diplomatic relations and agreements, the Russian Federation has launched active hostilities
in Ukraine.

A number of legal issues are on the raise because of the situation in Ukraine, among
them the problem of the expediency of legislation and international agreements, the value
of such documents, the importance of research in this area, the significance and purpose of
criminal law, and realization of the principles of criminal law.

The aim of the article is to optimize the implementation of the principles of the criminal
law during martial law.

This chapter consists of three sections. In the first section, we analyze issues of approxi-
mation of European norms in the context of realization principles. The problem faced by
Ukraine does not concern a single country, but all humanity. Following the aggressive mili-
tary actions against Ukraine, there is a threat to the security of other countries of the world
if an effective counteraction mechanism is not developed. It has been established that any
armed invasion of the territory of another state in the 21st century is not only an encroach-
ment on its territorial integrity, but an encroachment on European values. These values have
been developedfor centuries in response to the experience of war. After the outbreak of war
in Ukraine, European community demonstrated the power of European values, and the ef-
fectiveness of the European sanction mechanism.

The second sectionfocuses on the questions about the essence of criminal law. It is ex-
pressed through its principles. Among them are the principles of humanism, legality, cer-
tainty, proportionality, individualization and differentiation of criminal responsibility,
presumption of innocence, and inevitability of criminal liability. Fair punishment should
comply with the principles of criminal law during martial law as well.
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In the third section, we analyzed the issues of interpretation of these principles in the
practice of the European Court of Human Rights (ECtHR). The practice of the ECtHR is dy-
namic and changing. The interpretation of the principles is dynamic and changing as well.

The best way to deal with crimes against humanity, including war crimes, is the integra-
tion and unity of the international community in combating these crimes.

Last but not least, the number of crimes committed by the Russian Federation isincreas-
ing significantly. The more crimes committed, the more anger is stirred up among Ukrain-
ians and people all over the world who support Ukraine. However, the civilized world must
respond and ensure security by means of civilized methods.

Keywords: war crimes, principles of criminal law, international standards, victims, casual-
ties of war, war in Ukraine.

Introduction

Despite international documents aimed at protecting human rights, national legis-
lation, diplomatic relations and agreements, on 24 February 2022, the Russian Fed-
eration began active hostilities on the territory of Ukraine.

Currently, more than ever, the question of the expediency of legislation and
international treaties arises. The issues of the value of such documents, scientific
research in this field, purpose and principles of criminal law, are of paramount
importance today.

Many researchers and scholars have studied the issue of the principles of crimi-
nal law. In particular, V.O. Gatselyuk carried out a comprehensive study on the im-
plementation of the criminal law of Ukraine’s principle of legality (Gatselyuk, 2006),
N.A. Orlovskarevealed in her research the problems of the principles of criminal
sanctions’ construction (Orlovska, 2011), S.P. Pogrebnyak considered the issue of
meaningful characteristics of the fundamental principles of law (Pogrebnyak, 2008).
V.O. Tulyakov investigated the peculiarities of the principle of legality in the prac-
tice of the European Court of Human Rights (ECtHR), M.I. Khavronyuk examined
the principles of criminal law in the context of its reform, V.V. Shablystiy consid-
ered the issue of criminal law principles in its dimension of security (Shablystiy,
2015). In addition, certain issues of theoretical understanding and development of
humanism in the field of criminal law were investigated by modern Ukrainian crim-
inal law researchers, D.O. Balobanova, Y.V. Baulin, M.I. Panov, E.O. Pysmenskyi,
Y.A. Ponomarenko, N.A. Savinova, P.L. Fries, O.V. Kharitonova, P.V. Khryapinsky,
as well as other scientists and scholars.

Research in the fields of war crimes, crimes against humanity, international
humanitarian law and international criminal law should also be mentioned here.
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In particular, O.V. Senatorova investigated the issue of human rights in the reality of
armed conflicts (Senatorova, 2018).

The issue of realization the principles of criminal law takes on a new meaning in
connection with the situation in Ukraine.

3. The Purpose and Objectives of the Research

The purpose of the work is to bring the national criminal legislation closer to inter-

national standards in the context of combating crimes against humanity and ensur-

ing the implementation of the principles of criminal law.
In order to achieve this goal, the following tasks were set:

1. To establish the inadmissibility of violation of fundamental human rights and
freedoms, which are stipulated in international documents.

2. To define the necessity for integration and unity of the international community
in combating crimes against humanity and war crimes.

3. To substantiate the need for additional guarantees of implementation of the in-
ternational institutions’ decisionsconcerning the aggressor state.

4. To establish the need to observe human rights standards when bringing to justice
perpetrators of crimes against humanity, as well as those involved in committing
them.

Methodology

The application of the dogmatic method contributed to clarifying the content of
international treaties that provide for responsibility for war crimes and those that
provide for fundamental human rights. The dialectical method contributed to the
analysis of the concept of war crimes and crimes against humanity in international
and national criminal law. The comparative legal method was applied during the
international criminal law in order to use the globalexperience in establishing re-
sponsibility for war crimes and crimes against humanity. The methods of deduction,
analysis and generalization were used in the framework of the study of doctrinal
provisions on the researched issue. The systemic-functional method made it possi-
ble to analyze the available resources, including the issue of responsibility for war
crimes and the concept and characteristic features of implementation. The Narrative
method was used in the analysis of specific situations related to the implementation
of the principles of criminal law, and Case study in the analysis of the practice of the
ECtHR, the Supreme Court of Ukraine and the Constitutional Court of Ukraine.
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It is extremely important for everyone to have the opportunity to learn and
understand the grounds of criminal responsibility. This is one of the main
requirements of the “social contract” (]J.J. Rousseau, 1895). Violation of agreements
must inevitably lead to responsibility. However, a person should know about the
contract’s existence, its subject, conditions and terms of validity. Owing to this pur-
pose, international treaties and conventions on the protection of fundamental hu-
man rights have been adopted.

The concept of crime and punishment is conditional. It changes over time. The
main idea is that the list of crimes and punishments for them should be clearly and
unambiguously formulated in the legislation. Everyone should be able to know
which actions result in criminal liability.

Moreover it is crucial to mention the approach of the classical school of crimi-
nal law: “punishment for a crime.” It is based on the fact that the state reacts with
legal measures that correspond to the act considered a crime in contemporary crimi-
nal law. No one can be punished only for thoughts or feelings. Even Goethe noted in
Faust (Goethe, 1808) that thought could not create or act, therefore, “In the begin-
ning was the Deed.”

Only a person who has committed a crime can be held criminally liable. Every
person must clearly and unambiguously know about such responsibility. And those
who have already committed a crime, should be prosecuted in accordance with the
law. In modern criminal law, the principle of certainty is one of its main principles.

Any meaning in a person’s life must be realized in compliance with the principle
of humanity. After all, humanity is a feature that distinguishes man from animals.
According to V. Frankl, by realizing meaning in life, people realize themselves. By
realizing the meaning contained in suffering, people realize humanity. When peo-
ple are helpless and hopeless, unable to change their situation, they feel a need for
change. People always decide whether they want to realize a certain meaning or not.
Making sense always involves making a decision (Frankl, 1946, 13). At the same
time, V. Frankl notes that people always can say “no” to their passions and should
not always say “yes” to them. When they say “yes” to them, it is always only by iden-
tifying with them (Frankl, 1946, p. 14).!

According to E. Toffler, it would be foolish to assume that the fundamentally
changed material conditions of life do not affect personality or, more precisely, social
character. By changing the deep structures of society, we are also changing people.
Even if one believes in some fixed human nature, society still rewards and produces

! Freedom is freedom in relation to three things, namely: 1. In relation to passions (tendencies,

urges). 2. In relation to heredity. 3. In relation to the environment. (Frankl V., 2008. 1946).
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certain character traits and punishes others, which leads to evolutionary changes in
some human character traits. Character traits of the “human of the future” arise not
only under the influence of external pressure on people. They arise from the tension
that exists between the internal needs or desires of many individuals and the exter-
nal needs or pressures of society. But, once formed, these general character traits
influence the economic and social development of society (Toftler, 2004, p. 259).

N.N. Taleb has noted some very true things about the Russian-Ukrainian war.
There are two imperial models: either a heavy model, as in Russia, or a coordination
of states on the model of NATO. This war not only opposes Ukraine and Russia, it is
a confrontation between two systems, one modern, decentralized and multi-headed,
the other archaic, centralized and monocephalous. Ukraine wants to belong to the
liberal system: being Slavic-speaking, like Poland, it wants to be part of the West
(Taleb, 2022).

Since the beginning of the full-scale war of the Russian Federation against
Ukraine, 23,766 crimes of aggression and war crimes and 11,462 crimes against na-
tional security have been registered (Uryadovyy kur"yer, 2022).

War is a high price to pay, but it shows whether a person is ready to cross the
line, cross human values and commit a crime. It shows whether a person is ready to
sell humanitarian aid to compatriots, to extort money under the guise of volunteer-
ing, guide the enemy’s fire and pass information to the foe. Every person, society as
a whole, and the international community can implement the principles and values
laid down in legislation, in particular European and international, by their actions.

1. Challenges of European Integration in the Criminal-Legal Policy of Ukraine
in the Reality of War

The war in Ukraine has become an unexpected and devastating event not only for
Ukraine, but for the whole world. It has demonstrated the effectiveness of European
values, their importance not only in documents, but in concrete steps towards inte-
grating Ukraine with European countries, in the sanctions against Russia.
Moreover, the war strengthened Ukraine’s orientation towards the European
Union (EU). On 23 June 2022, the European Council announced its opinion on EU
candidate status for Ukraine. The implementation of the Association Agreement
and the possibility of maintaining the EU candidate status requires changes in
Ukrainian legislation, including criminal law, but now this goal has become closer.
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Separate aspects related to the problems of European integration have been stud-
ied by: G.V. Yepur, O.0. Zhitny, V.V. Kornienko, K.O. Trichlib, M.I. Khavronyuk and
others. Various problems of the European integration course are considered in differ-
ent works. In particular, V.O. Tulyakov examines the issue of European integration
in criminal law of Ukraine (Tulyakov, 2018, pp. 63-65), L.A. Harbovsky considers
the features of the application of confiscation of property according to European
Union legislation (Harbovsky, 2009), V.V. Kornienko outlines the peculiarities of
the structure of European Union criminal law (Kornienko, 2011). R. Klymkevich,
O.M. Moskalenko and K.V. Smirnova in their works consider the peculiarities of
the source of law of th