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CHAPTER 8

The System of Military Justice in Ukraine in Wartime

ABSTRACT

In Ukraine, there is no complete system of military justice. The development of the military
justice system of Ukraine shows a gradual course towards demilitarization. This course has
changed since 2014, however, the changes aren’t deep and systematic. Therefore, a revival of
the military justice system should be considered as a temporary measure. It is necessary to
provide a possibility of its drawdown with the end of Russian-Ukrainian War.

The military justice system should be built based on the following concept: the body car-
rying out operational search activity and prejudicial investigation of war crimes—the body
carrying out criminal prosecution on such crimes—the body considering actual cases on
such crimes. This concept corresponds to the following system of military justice: military
police—military prosecutor’s office—military court.

The reform of the military justice system has to take place comprehensively. Reforms
of the military police, the military prosecutor’s office and the military court have to be
harmonized in regard to their competence and interaction. To this end, a uniform concept
of reforming the military justice system in Ukraine has to be developed. Scholars, repre-
sentatives of various bodies of military justice and military management, public figures and
foreign experts should take part in its creation.

There are gaps in the sphere of legislative regulation of the military justice system. At the
same time, the legislative regulation of the bodies of military justice should be carried out in
their entirety as they are closely linked. For this purpose, it is necessary to develop and accept
a simultaneous package of laws pertaining to military courts, military prosecutor’s office and
military police and introduce corresponding changes into the Criminal Procedural Code, the
Laws About Judicial System and the Status of Judges, About the Prosecutor’s Office, and others.

The political will of the Ukrainian authorities, first of all of the President of Ukraine
since these matters belong to his competence, is necessary for reforming the military justice
system. Care should be taken that the issues of the creation of military courts or military
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police do not become a subject of political struggles. The architecture of this reform has to be
depoliticized and developed by independent experts. Support of foreign partners of Ukraine,
who often spoke against the existence of military justice previously, is also expedient.

The role of public organizations and mass media in the reform of military justice is not
satisfactory. To strengthen it, questions related to the reform have to be debated in public
and published in the media properly.

Keywords: military justice, judicial reform, military court, military prosecutor’s office,
military police

Introduction

Ukraine is of considerable interest among post-Soviet states as regards studying re-
form problems of the military justice system. This is due to the military action in the
country as a result of external military aggression: the “hybrid war” since 2014 and
occupation of a part of the Ukrainian territory. Thus, functioning of the military
justice is important for Ukraine in the context of the opportunities it creates for the
security of the state and countering military aggression.

Ukraine is as a striking example of a country forced to revive the institutes of
military justice which were liquidated as a result of the demilitarization. The gen-
eral course of the judicial and legal reform of the state over a period of over 20 years
brought the total repudiation of militarization of court and law enforcement agen-
cies. However, unforeseen events have changed this course radically. In this sense,
the system of military justice of Ukraine is being formed in “field conditions.” It
lacks a firm theoretical base and objective expert assessment.

The system of military justice of Ukraine is at a stage of reform. It is character-
ized by contradictory tendencies: some agencies of military justice were liquidated
and the question of their revival is being debated (for example, military courts and
the military prosecutor’s office); others demand modernization according to the
current realities (for example, the Military Service of Law and Order).

Ukraine has rich historical experience of military justice agencies. However, this
experience comes mainly from its time in the structure of the Soviet Union, which
causes the denial of this experience and any ties with the military justice agencies
as rudiments of the Soviet past. Hence, studying of the international experience
and the best world practices of the functioning of military justice is important for
Ukraine. Besides, Ukraine needs approval from foreign partners in the development
of the military justice system and their practical support in the reform.

The reform of the military justice system of Ukraine proceeds under the acute
economic crisis and continuous political debates. In the Ukrainian society and the
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expert environment, there is no consensus concerning the tasks and competence of
the military justice agencies. The reform of military justice isn’t a priority for the
Ukrainian authorities, therefore taking important political decisions in this sphere
is constantly postponed, though they are periodically discussed. Thus, there is nei-
ther the complete concept of the reform of the military justice system, nor the pro-
gram of its development, nor the united center responsible for these matters.

All the above-mentioned factors make the Ukrainian experience of reforming
the military justice system unique among the states of the former Soviet Union.
At the same time, this experience is valuable to other democratic states that consider
the expediency of preservation or elimination of the military justice system.

General Characteristic of the Military Justice System of Ukraine

The term the “system of military justice” refers to judicial and law enforcement

agencies, united by subordinative and coordinative connections, whose competence

concerns the legal relationship arising in reference to the organization and activity
of the Armed Forces of Ukraine, paramilitary forces and persons having the status
of the military personnel.

The characteristic features that allow to ascribe a given body to the system of
military justice are:

— Special area of competence. This is the military sphere, concerning both paramil-
itary formations and security activities (military administration, military-indus-
trial complex, military science and military education).

— Features of the organization and activities. The bodies of military justice are
paramilitary bodies. Their structure is built according to the military-political,
instead of the administrative-territorial, structure of the state. Their employees
have the status of military personnel. Being part of the relevant judicial system
or a particular law enforcement agency, these bodies operate with a significant
degree of autonomy.

— Communication with other bodies of military justice. Military justice becomes
a system precisely because of subordinate and coordinating ties with other bod-
ies of military justice. These bodies are institutionally independent from each
other, as they belong to different law enforcement systems or even branches of
government. However, they carry out their functions in an interconnected man-
ner, and at the same time, independently from other bodies that are not part of
the military justice system.
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Guided by these principles, the following agencies should be included within the
military justice system of Ukraine:

(1) Military courts. To date, they don’t exist in Ukraine, which shall be discussed
later. Military courts belong to the judicial branch of the power. They administer
justice on military affairs and moreover, have judicial control of other military
justice agencies.

(2) The military prosecutor’s office. So far, this agency is quasi-military, acting as
a Specialized Prosecutor’s Office in the Military and Defense Sphere. It is part
of the Ukrainian prosecutor’s office, which operates independently and does not
belong to any of the branches of state power. The Specialized Prosecutor’s Office
in the Military and Defense Sphere implements the organization and procedural
management of the pre-trial investigation of military crimes, supports the public
prosecution in the court on these affairs, exercises the public prosecutor’s super-
vision of the activity of law enforcement bodies in the military sphere.

(3) Military Service of Law and Order in the Armed Forces of Ukraine works as
a part of the Armed Forces of Ukraine and answers to the Minister of Defense of
Ukraine. Its functions include ensuring the rule of law and the military discipline
is obeyed among the military personnel of the Armed Forces of Ukraine. In the
long run, military police will be created on this basis that will conduct pre-trial
investigations of the crimes committed by the military personnel.

It should be noted that the need of creation of other military justice agencies is
also under consideration. In particular, there were initiatives to create a National
Bureau of Military Justice. However, there is a lack of the specificity of the compe-
tence of this structure and its place in the system of the military justice.

Various structures that implement material, organizational, scientific and educa-
tional security contribute to functioning of the military justice system of Ukraine,
for example, Ministry of Defense of Ukraine, educational institutions. The organiza-
tional chart of the military justice system of Ukraine is presented in the Appendix 1.

The Roots of the Military Justice System in Ukraine

The modern history of military justice of Ukraine can be divided into four periods:
(1) the stage of the formation of military justice of independent Ukraine; (2) the ma-
turity stage of military justice; (3) the stage of crisis of military justice; (4) the stage
of revival of military justice. (Jlankin, 2020).

The stage of the formation of military justice covers 1991-96. It began with
the moment of the declaration of independence of Ukraine in 1991. At that time,
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Ukraine had the bodies of military justice inherited from the Soviet Union: military
courts and the military prosecutor’s office. During the Soviet period, these bodies
had broad powers and acted autonomously from the “civilian” judicial and law en-
forcement system. In addition, they had their own rigidly centralized system, direct-
ly subordinated to the Supreme Court of the USSR. At that stage, Ukraine addressed
the problems of removing bodies of military justice from Soviet Union’s hierarchy
and submitting their activity to the new state.

In the key document of this stage, The Concept of Judicial and Legal Reform of
April 28, 1992 (ITpo Konnenito cynoBo-npaBosoi peopmu B Ykpaini: [TocraHoBa
Bepxosnoi Pagn Ykpainu Ne 2296-X1I Bix 28.04.1992), it was noted that taking into
account the specifics of military formations, military courts remain in the system
of the general courts. They have to be significantly reformed and exempted from
any dependence on military command. These courts can only hear cases of military
crimes of the military personnel and cases of their social protection. Thus, the stra-
tegic decision on preservation of military justice and its partial reform was made. As
a result, in February 1993, military tribunals were renamed by the Resolution of the
Supreme Council of Ukraine “military courts.” (IIpo nepeiiMmeHyBaHH: BijiCbKOBIUX
TpubyHaniB YKpainu y BijicbKoBi cyay YKpaiHu i IpomoBKeHHA OBHOBa)XkKeHb 1X
cynnis: ITocranoBa BepxoBHoi Pagu Yxpainn Ne 2979-X11 Big 03.02.1993).

At this stage, the bodies of military justice received registration in Laws of
Ukraine. So, for example, existence of military prosecutor’s offices was enshrined
in the Law “About the Prosecutor’s Office” (IIpo nmpokypaTypy: 3akoH YkpaiHu
Ne 1697-VII Bip 14.10.2014) of November 15, 1991, its system was defined together
with the requirements to its staff.

Military courts received a legislative regulation in 1994 when the previous Law
“About the Judicial System of the Ukrainian SSR” of 1981 was supplemented with
Chapter 3-1 “Military Courts.” (ITpo cypoycrpiit Ykpaiun: 3akoH Ykpainn Ne 2022-
X Big 05.06.1981) The tasks, types and structure of military courts, their competence
and other details of the organization and functioning of these courts were settled.
In particular, it was determined that the activities of military courts were aimed at
protecting the security of Ukraine from any infringement, the combat capability
and combat readiness of its Armed Forces and other military formations, protecting
the rights and freedoms of military personnel and other citizens, as well as the rights
and legitimate interests of military units, institutions and organizations.

That stage could be considered complete with the adoption of the Constitution of
Ukraine on June 28, 1996, which attributed the matters of military justice to regula-
tion in laws, because this issue was not regulated in the Constitution itself.

The following maturity stage of military justice covers the period from 1996 to
2010. During this time, bodies of military justice were working at full capacity and
with maximum efficiency.
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Legal status of military courts was reformed with adoption of the new Law of
Ukraine “About the Judicial System” of February 7, 2002 (ITpo cymoyctpiit Ykpainn:
3akoH Ykpaium Ne 3018-I1II Bix 7.02.2002). Military courts were included in the gen-
eral courts. Their competence was defined as implementation of justice in the Armed
Forces of Ukraine and other military formations according to the law. According to
the Code of Criminal Procedure of Ukraine of December 28, 1960 (Kpuminanbho-
nporecyanbHnit Kogeke Ykpaium Ne 1001-05 Big 28.12.1960), military courts consi-
dered cases of crimes of the military personnel. The system of military courts con-
sisted of three levels: military courts of the garrisons operating as courts of the first
instance; military Courts of Appeal of regions and Court of Appeal of the Navies
of Ukraine; the Military Judicial Board operating in the structure of the Supreme
Court of Ukraine as court of cassation. However, in this Law, unlike the previous
one, much less attention was paid to military courts. In particular, their compe-
tence, the procedure for logistics, equipment and other issues were not regulated. It
demonstrates the diminishing interest of the Ukrainian legislator in military courts.

The military prosecutor’s office was working during this period according to
the Law “About the Prosecutor’s Office” from 1991. Military prosecutor’s offices
of regions and the military prosecutor’s office of the Navies of Ukraine (as region-
al) and military prosecutor’s offices of garrisons (as urban) answered to the bodies
of the military prosecutor’s office. Its chief activity was supervision of compliance
with the law in the Armed Forces of Ukraine, the Ministry of Defense of Ukraine, at
the military enterprises and other military sphere objects. Also, the military prosecu-
tor’s office carried out pre-trial investigation of military crimes and the prosecution
of these cases in court. In addition, it represented the interests of military personnel
in courts and supervised the application of restrictions on their personal freedom
to military personnel. It should be noted that military prosecutors carried out their
functions related to participation in court hearings precisely in military courts.

During this period in Ukraine, the Military Service of Law and Order in the
Armed Forces of Ukraine was created according to the Law of March 7, 2002. (IIpo
BiiicpkoBy cmy>x6y mpaBonopsAnky y 36poitanux Cumax Ykpainm: 3akoH YKpaiHu»
Ne 3099-III 7.03.2002) This Service was assigned a wide range of law-enforcement
functions in the military sphere, for example, providing law and order and military
discipline among the military personnel of the Armed Forces of Ukraine, prevention
of crimes among them, etc. In accordance with Art. 101 of the Criminal Procedure
Code of Ukraine of 1960, employees of the Military Law Enforcement Service had
the authority to initiate criminal cases and carry out investigations into crimes com-
mitted by servicemen of the Armed Forces of Ukraine.

At the same time, at the end of this period the tendency towards the elimination
of military justice was seen. In The Concept of Improvement of Legal Proceedings for
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the Adoption of Fair Trial in Ukraine according to the European Standards of 2006
(KoH1enis BIOCKOHa/IEHH CyAiBHMULITBA J/IS YTBEPIKEHH S CIIPaBeI/IIBOTO CYRY
B YKpaiHi BiIOBiJHO O €BpPONENCHKUX CTAHJAPTiB: 3aTB. YKasoMm IIpesupeHra
Yxpainu Ne 361/2006 10.05.2006), it was noted that there should be no military
courts in the judicial system of Ukraine. Special legal status of judges of mili-
tary courts was pointed out as contradictory to the principle of the uniform status
of court; since these judges are in military service, have military ranks, and receive
additional payments, it is contrary to the principle of a single status of the court and
doesn’t conform to the European standards. This document became a program basis
for the liquidation of military courts.

The stage of crisis of military justice began in 2010 and coincided with com-
ing to power of President Victor Yanukovych in Ukraine. However, its prerequi-
sites go back to 2006 and Viktor Yushchenko’s presidency, which was known for the
pro-Western orientation. Despite difference in political views, Victor Yanukovych
followed the course of his predecessor and finished the elimination of the military
justice system.

In July 2010, the new Law of Ukraine “About the Judicial System and the Status of
Judges” (ITpo cymoycTpiit i ctaryc cynaiB: 3akoH Ykpainu Ne 2453-VI Big 7.07.2010)
was adopted which didn’t provide the existence of military courts in the judicial
system of Ukraine. The Decree of the President of Ukraine “About liquidation of
military appeal courts and military local courts” was issued on its basis in Septem-
ber of this year. Accordingly, 15 military courts were liquidated: 2 appeal courts and
13 local courts, with the total number of about 75 working judges (ITpo nikBigamiro
BiJICBKOBMX aNeNALifHMX Ta BiliCbKOBMX MicueBux cygmiB: Ykas Ilpesmpenta
Yxpaiau Ne 900/2010 Big 14.09.2010).

The liquidation of military courts was justified by the general course towards
demilitarization. The existence of military courts didn’t correspond to the principles
of unity and specialization of the judicial system. The number of cases considered
by military courts was so insignificant that their maintenance became economically
inexpedient. A significant role was played by western experts who spoke against the
preservation of military courts. According to some experts, military courts were lig-
uidated intentionally as a part of collapse of the military justice system (Illynpruna,
Co6ko, 2015)

The military prosecutor’s office was reformed in 2012. Due to the adoption of
the new Criminal Procedural Code of Ukraine of April 13, 2012 (Kpuminanpuuii
npolecyaabHMit Kofieke Ykpainm Ne 4651-VI Bix 13.04.2012), norms of military pros-
ecutor’s offices were excluded from the Law “About the Prosecutor’s Office.” (ITpo
BHECEHH 3MiH JI0 IesIKMX 3aKOHOAABYMX aKTiB YKpaiHM y 3BA3KY 3 IPUIHATTAM
KpuMiHanmbHOTo nporecyanbHOr0 KOfleKCy YKpainm: 3akoH YKpainu Ne 4652-VI Bixg
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13.04.2012). The property and finances intended for the maintenance of the military
prosecutor’s offices were transferred from the operational department of the Minis-
try of Defense to the discretion of the General Prosecutor’s Office of Ukraine.

It should be noted that military prosecutor’s offices weren't liquidated completely,
and were reorganized into prosecutor’s offices on supervision of compliance with
the laws in the military sphere. These prosecutor’s offices worked as specialized,
based on the civil law. They lost ties with the Ministry of Defense, and their employ-
ees lost the status of military personnel. Existence of specialized prosecutor’s offices
wasn’t provided in the draft of the new Law “About the Prosecutor’s Office” (ITpo
npokyparypy: IIpoext 3akony Ykpainu Ne 3541 Bix 5.11.2013) prepared in 2013.
Thus, with its acceptance, the institute of military prosecutor’s offices in Ukraine
had to be liquidated completely.

The prerequisites for the reorganization of the military prosecutor’s offices, as
well as military courts, included both the course towards the demilitarization of
the state and cost savings. A prerequisite for the liquidation of these prosecutor’s
offices was the reduction of the competence of the prosecutor’s office, in particular,
the sphere of supervision over the observance of laws. Thus, the military prosecu-
tor’s offices, which supervise the observance of the laws in the military sphere, were
gradually left without work. The liquidation of the military courts also accelerated
the process of their reorganization, although the military prosecutor’s offices were
not dependent on the military courts for their work.

The stage of revival of military justice began after the aggravation of the military
and political situation in Ukraine in 2014. After the beginning of military aggres-
sion of the Russian Federation against Ukraine, there was a need of renewal of vari-
ous military institutes including military justice.

The first step was the recovery of military prosecutor’s offices by amendments to
the Law “About the Prosecutor’s Office” of August 14, 2014. It is important to note
that military prosecutor’s offices weren’t created from scratch, but were reorganized
basing on prosecutor’s offices on supervision of compliance with the laws in the mil-
itary sphere, which had continued to work since 2012. The status of military prose-
cutor’s offices as separate link of the prosecutor’s office system was enshrined, their
levels and also particularities of the status of staff of military prosecutor’s offices
were determined in the new Law of Ukraine “About Prosecutor’s Office” adopted in
October, 2014. However, due to the absence of military courts and the reduction of
the functions of the prosecutor’s office, the scope of its activities was rather narrow.

An extensive discussion about other institutes of military justice: military courts
and military police, began after the recovery of military prosecutor’s offices. These
issues are considering by practitioners, scientists, social activists and parliamentari—
ans and find support in various sectors of society. Some results of these discussions
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have received registration in legislative initiatives, however, all of them have been re-
moved from the agenda of parliament. Besides, in strategic documents in the sphere
of judicial authority (IIpo Crparerito pe¢popMyBaHHS CY[OYCTPOIO, CYAOUMHCTBA Ta
CYMIXKHMX IpaBOBUX iHCTUTYTiB Ha 2015-2020 pokn: Ykas Ilpesumenta YKpainn
Ne 276/2015 Big 20.05.2015) and national security (Ilpo pimenusa Pagn Hamnionann-
HOI 6e3mexy i o6oponu Ykpaium Bix 6 TpaBHs 2015 poky «IIpo Crparerito Hamio-
HaJIbHOI Oe3neky Ykpainm»: Ykas IIpesupenta Yxpainm Ne 287/2015 Bif 26.05.2015),
the military justice system isn’t mentioned at all.

In 2019, after the election of Volodymyr Zelenskyy as President of Ukraine, pac-
ifist sentiments prevailed in the political environment. As a result, military prose-
cutors were again turned into civilian specialized prosecutors in the military and
defense sphere. The issue of the establishment of military courts and military police
was also dropped.

Paradoxically, after the beginning of the full-scale military aggression of the
Russian Federation against Ukraine in February 2022, the situation of the military
system has not changed. Although due to the active phase of the war, Ukraine has
significantly increased its armed forces and experienced a dramatic increase in mil-
itary crimes, the issue of creating an effective military justice system is not a prior-
ity. Some initiatives in this area related to the restoration of military prosecutors or
the creation of military police did not find support from the Ukrainian authorities.
According to the Supreme Court Chairman, military courts will be created neither
during the war, nor after it. There’s no money to do that, and there’s no procedures
of appointing judges to these courts («Ma1o TMOBipHO, 1IJ0 B yMOBaXx...»).

Thus, for the last 8.5 years, the idea of creating a military justice system in
Ukraine has continued to be actively discussed in the expert community and, to-
gether with other steps aimed at strengthening the military sphere of the state, has
had the support of the population, as well. However, these ideas have not received
legislative formalization so far.

The Legal Basis of the Military Justice System in Ukraine

The legal basis of the military justice system covers the norms of various normative
acts regulating the status of military justice bodies, their system and types, compe-
tence and status of their employees, as well as the scope of their activities.
Depending on the legal force of the relevant acts, they can be divided into the fol-
lowing groups: (1) the Constitution of Ukraine; (2) laws of Ukraine; (3) acts of the Pres-
ident, Supreme Council, and Cabinet of Ministers of Ukraine; (4) departmental acts.
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Depending on their scope, these norms are divided into the following types:
(a) general norms; (b) rules relating to military vessels; (c) rules relating to military
prosecutors; (e) regulations relating to the military police and other bodies; (e) rules
relating to other matters of military justice.

The act of the highest legal validity in Ukraine is the Constitution of 1996.
(Koncturynia Ykpainu Big 28.06.1996 B pemakuii 30.09.2016) It provides the gen-
eral legal basis for functioning of the military justice system, though it doesn’t men-
tion it directly. According to some researchers, military courts actually fall into the
category of creation of extraordinary courts, which is directly forbidden by Art. 125
of the Constitution. Besides, the status of judges of military courts as the military
personnel doesn’t comply with the requirements to the judges formulated in the
Constitution (Bucoupka, 2015). In our opinion, this point of view is unreasonable as
military courts functioned nearly 15 years in Ukraine under the current Constitu-
tion (from 1996 to 2010). During this time, the question of their discrepancy of the
Constitution of Ukraine has never appeared. Thus, the absence of any reference in
the Constitution to the bodies of military justice isn’t an obstacle for their creation.

Functioning of the bodies of military justice requires an appropriate legislative
base that isn’t full in Ukraine. Among laws of the general character, which extend
to all or most bodies of military justice, it is necessary to highlight:

— Criminal Code of Ukraine of April 5, 2001 (KpuminanbHuit kogekc Ykpainu
Ne 2341-I1I Bim 5.04.2001). This act defines the list of crimes and punishments
for their commitment. In particular, the Section XIX regulates crimes against an
established order of rendering of military service (military crimes).

— Criminal Procedural Code of Ukraine of April 13, 2012 (KpuminanpHuit
nporecyanbHmit kogekc Ykpainm Ne 4651-VI Big 13.04.2012). This act regulates
an order of pretrial investigation of criminal offenses and their judicial review.
The creation of new bodies of military justice demands additions and changes in
the CPC of Ukraine.

— Law of Ukraine “On operational-search activities” of March 18, 1992 (IIpo
OIIepaTUBHO PO3IIYKOBY Ais/NbHICTD. 3akoH Ykpainm Ne 2135-X11 Bix 18.02.1992).
This act regulates the procedure for conducting search, intelligence and counter-
intelligence actions and establishes a list of bodies authorized to carry out these
actions. Since the identification and investigation of military crimes implies
the conduct of operational-search activities, this law can be attributed to acts of
a general nature in the field of military justice.

Acts of special character concern separate bodies of military justice. At the same
time, among all these bodies a separate law regulates Military Service of Law and
Order (ITpo BiiicbkoBy cny»x0y nmpaBonopsaaky y 36poitHux Cunax Ykpainn: 3akoH
Yxpainu Ne 3099-111 Big 7.03.2002). The law defines its status, system, competence,
the status of employees.
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The norms devoted to the military prosecutor’s office were previously contained
in the Law of Ukraine “On the Prosecutor’s Office” of October 14, 2014. The rules
regarding it were provided for in various articles of this Law (articles 7, 8, 27, 81,
and others). The reorganization of military prosecutors in 2019 was carried out by
excluding these norms from the Law “On the Prosecutor’s Office.” Now the legal
status of prosecutors in the military and defense sphere is determined by the general
norm on the possibility of creating specialized prosecutors by the Prosecutor Gen-
eral (part 2 of art. 7 of the Law “On the Prosecutor’s Office”). In accordance with it,
by the decision of the Prosecutor General, if necessary, specialized prosecutors may
be formed on the rights of: a structural unit of the Office of the Prosecutor General;
regional prosecutors; a unit of the regional prosecutor’s office; district prosecutors;
or a unit of the district prosecutor’s office. The list, formation, reorganization and
liquidation of specialized prosecutor’s offices, determination of their status, compe-
tence, structure and staffing are carried out by the Prosecutor General.

After February 24, 2022, there were several attempts to revive military prosecu-
tors. On April 01, 2022, the Verkhovna Rada of Ukraine adopted the Law of Ukraine
“On Amending Some Legislative Acts to Improve the Activities of the Prosecutor’s
Office in the Context of Armed Aggression against Ukraine,” which, among other
things, was intended to determine the features of the legal status of prosecutors who
are military personnel (IIpo BHeceHH: 3MiH 0 HeAKMX 3aKOHOJABYMX AKTiB IOJO
YIOCKOHA/IeHHS MisIBHOCTI OpraHiB NPOKypaTypu B yMoBax 30poitHOI arpecii
nporu Ykpainm: [TpoexT 3akony Ykpainu Ne 7058 Bix 16.02.2022). The President of
Ukraine did not sign the said Law, pointing out that it did not take into account the
tasks assigned by the Constitution of Ukraine to the Armed Forces of Ukraine, the
nature and essence of military service.

The next step was the Draft Law “On Amendments to the Law of Ukraine ‘On the
Prosecutor’s Office’ to ensure the activities of specialized military prosecutors,” sub-
mitted to the parliament by a group of people’s deputies in July 2022 (Ilpo BHecen-
Hs 3MiH 10 3akoHy YKpaiun «IIpo mpokyparypy» 1mono 3abesnedeHHs AisgTbHOCTI
creliasi3oBaHMX BiJiICbKOBUX NpPOKypaTyp: IIpoekt 3akony Ykpainm Ne 7576 Bif
21.07.2022). It actually provides for the return to the model of military prosecutors,
which operated in Ukraine until 2019. As of October 2022, this bill is under consid-
eration by the Verkhovna Rada of Ukraine.

There is no mention of military courts in the Ukrainian legislation. Based on
their previous regulation, it may be assumed that these norms have to be included
in the Law of Ukraine “On The Judicial System and the Status of Judges” of June 2,
2016 (ITpo cymoycTpiit i craryc cynpiB: 3akon Ykpainm Ne 1402-VIII Bix 2.06.2016).
It is expedient to provide a separate section or article devoted to military courts in
this Law where their system, competence and requirements to judges of these courts
should be regulated.
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In recent years, several bills concerning introduction of military courts have been
registered in the Verkhovna Rada of Ukraine. In 2015, these were among others:
“About Introduction of Amendments to the Law of Ukraine, ‘About the Judicial
System and the Status of Judges’ (concerning the renewal of military courts in
the system of general jurisdiction)” (No. 1896 from 1/30/2015) (IIpo BHeceHHs 3MiH
no 3akony Ykpainu «IIpo cygoycrpiii i cTaryc cynais» (11070 BiffHOBJIEHHS B CUCTe-
Mi 3arajibHOI IpUCAVKIT BilicbKOBUX cyfiB)»: [IpoekT 3akony Ykpainu Ne 1896 Bif
30.01.2015) and “About Introduction of amendments to Some Acts of Ukraine (con-
cerning the formation of military courts and single organizational issues)” (No. 2557
from 4/6/2015) (Ilpo BHeceHHs 3MiH O [ESAKMUX 3aKOHOZABYMX aKTiB YKpaiHm
(10710 yTBOpEHH BilICHKOBMX CY/IiB Ta OKPEMIX OpraHi3aliliHNX MUTaHb): [IpoexT
3akony Ykpainu Ne 2557 Bif 6.04.2015). However, none of the specified bills has
been considered by the parliament. The bill No. 1896 was rejected and withdrawn
on September 15, 2015, and the bill No. 2557 was withdrawn on February 21, 2017.

At the end of 2017, the fastest possible introduction of the bill of creation of mili-
tary courts by the President of Ukraine (3akoHonmpoexT mpo BilicbkoBi cyau 6yme
y Pani Ha mouarky 2018 poky. Ykpaincpke mpaso. 21.12.2017) was announced,
however, to date, no legislative initiatives have been taken in this respect.

In 2018, the next attempt to introduce military courts took place. Two bills
were registered in the Verkhovna Rada of Ukraine: No. 8392 of 22 May 2018 and
No. 8392-1 of 01 June 2018 “On Amendments to the Law of Ukraine ‘On the Judi-
cial System and the Status of Judges’ on Military Courts.” (¥ BPY sapeectpoBano
3aKOHOIPOEKTH 1of10...). Neither was considered and both bills were withdrawn by
their initiators on 29 August 2019.

It is no different with the military police, which was supposed to be created on
the basis of Military Service of Law and Order. At the beginning of 2015, the bill
of military police (ITIpo BiiicbkoBy mominito: [Tpoekt 3akony Ykpainm Ne 1805 Bif
21.01.2015) has been registered in the parliament; however, it wasn’t even included
in the agenda. Further, the Ukrainian authorities repeatedly announced the creation
of the military police (Kono6osud, 2016) In December 2017, it was reported that
the Ministry of Defense of Ukraine has prepared the bill of the military police (Po-
meHKo, 2017), however, it hasn’t been introduced in the parliament. The next draft
Law “On the Military Police” was submitted to parliament on February 15, 2022
and included in the Plan of Legislative Work of the Verkhovna Rada of Ukraine for
2022 (ITpo BiticpkoBy nominito: [Tpoekt 3akoHy Ykpainu Ne 6569-1 Bix 15.02.2022).
Due to the start of the Russian invasion, it was not considered as scheduled and as of
October 2022, it is in an uncertain position. Nonetheless, the parliament can return
to its consideration at any time and adopt it according to an accelerated procedure,
should there be the political will to do so.
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There were also alternative approaches to regulating the military justice sys-
tem. For example, in 2018, there was a legislative initiative to create the State Bu-
reau of Military Justice. In the Draft Law “On the State Bureau of Military Justice”
Ne 8387 of 21 May 2018, this body was proposed to exercise control over all military
formations of Ukraine (ITpo dep»xasne 610po BijicbkoBoi rocTuuii: [Ipoext 3akony
Yxpaiam Ne 8387 Bix 21.05.2018). It was supposed to include military police officers,
military investigators and military inspectors and combine the functions of the mil-
itary police and the military prosecutor’s office. The alternative bill, Ne 8387-1 of
25 May 2018, proposed that the State Bureau of Military Justice be created only as
a body for the prevention, detection and investigation of military and some other
crimes (Ibid. Ne 8387-1 Bix 25.05.2018). However, neither of these bills was consid-
ered by the parliament and they were withdrawn by their initiators.

At the end of January 2022, a new Draft Law “On the State Bureau of Military
Justice” was submitted to the parliament. It proposed to create a new body for the
pre-trial investigation of military crimes and control over law and order in the
Armed Forces of Ukraine (Ibid. Ne 6569 Bix 28.01.2022). In fact, this body was con-
ceived as a counterpart of the military police. However, this bill has not yet been
considered by the people’s deputies.

Except legislative acts, the organization and activity of bodies of military justice
are regulated by subordinate and departmental acts. For example, the matters of the
organization of activity of the specialized prosecutors in the military and defense
sphere and their competence are regulated by orders of the Prosecutor General (ITpo
0co61MMBOCTI opraHisanii fisA/MIbHOCTI creriani3oBaHNX MPOKYpPaTyp y BiliCbKOBIil
Ta o6opoHHiit cdepi: Hakas enepanproro npokypopa Ne 370 ot 22.11.2022). In-
ternal matters of the organization and functioning of Military Service of Law and
Order are regulated by numerous acts of the Ministry of Defense of Ukraine (ITpo
3aTBep>KeHHs [HCTPyKIii mpo opraHisaiilo HaTpynbHO-IIOCTOBOI Cy>k6m Biit-
CBbKOBOIO C/Ty>k0010 NpaBonopAaKy y 36poitHux Cunax Ykpainn: Hakas Minicrep-
ctBa 060poHM Ykpainu Ne 515 Big 10.10.2016).

Thus, there are gaps in the sphere of legislative regulation of the military justice
system. So far, no decent options have been offered to fill them. At the same time,
the legislative settlement of military justice bodies should be carried out comprehen-
sively, since these bodies are closely related to each other. To do this, it is necessary to
simultaneously develop and adopt a package of laws on military courts and military
police as well as amendments to the Criminal Procedure Code, Laws on the Judicial
System and the Status of Judges, On the Prosecutor’s Office, and others. On their ba-
sis, a by-law and departmental settlement of the military justice bodies will be built.
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Jurisdiction of Military Justice

The sphere of military justice is not defined by the legislation of Ukraine to date.
Military crimes should be considered the main criterion of its definition. Their con-
cept and list are defined in the Section XIX of the Criminal Code of Ukraine. Mili-
tary crimes are the crimes provided by this section against the order of performing
the military service as established by the legislation, and committed by military per-
sonnel or persons liable for military service and reservists during their performing
of the military training. The military personnel of the Armed Forces of Ukraine,
the Security Service of Ukraine, State Border Guard Service of Ukraine, National
Guard of Ukraine, and other military formations as well as the Public Special Ser-
vice of Transport, Public Service of Special Communication and Information Secu-
rity of Ukraine can bear responsibility for these crimes.

Civilians can be criminalized for commitment of these crimes if they are accom-
plices of military crimes.

The feature of criminal liability for commitment of military crimes is that the
person committing them can be exempted from criminal liability with application
to him or to her of the measures provided by the Disciplinary Regulations for the
Armed Forces of Ukraine. So, the criminal liability can be replaced by disciplinary
punishment. It is an effective way to avoid criminal liability for insignificant mili-
tary crimes.

It is necessary to remember that till 2010, the jurisdiction of military courts ex-
tended to all crimes committed by the military personnel. Such an approach brings
a risk of a conflict between military and civil jurisdictions and makes the sphere
of military justice overly broad. At the same time, the military personnel commit-
ting other crimes can face obstacles in consideration of their cases by bodies of civil
justice, especially in wartime. Therefore, it is necessary to provide a possibility of
spreading the jurisdiction of military justice to other crimes of the military person-
nel in exceptional cases provided by law, for example, if the civil justice authorities
do not operate in the relevant territory or if there are hostilities there. This will more
fully protect the rights of the military personnel (Jlankun, Appneesa, 2018).

Beyond criminal cases, the sphere of military justice can also extend to the ap-
peal of decisions, actions or inactivity of various bodies of military management. To
date, such cases are considered by specialized administrative courts. However, these
cases demand specialized knowledge of the military sphere which military courts
can provide.

Thus, in case of the revival of military courts and the military prosecutor’s office
or the creation of a military police, one of the most important issues is a clear defi-
nition of their competence.
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Transformation of the Military Justice System in Ukraine at the Present Stage

The necessary prerequisites of the reform of military justice in Ukraine can be di-

vided into three groups: (1) factual; (2) ideological; (3) economic.

The main factual prerequisites that determine the need for a reform of military
justice are:

— The conduct of hostilities on the territory of Ukraine and the annexation of part
of its territory, which requires the restructuring of judicial and law enforcement
agencies. In case when the territorial bodies of justice do not operate, there is
a need for mobile structures that can flexibly adapt to the system of military
bodies.

— An increase in the number of military crimes and other legal cases in the mil-
itary sphere, and the spread of weapons among the civilian population require
adequate attention from the justice authorities.

— The need to increase the effectiveness of the activities of the court, the prose-
cutor’s office and the police in the military sphere. The civilian counterparts of
these bodies do not take into account the specifics of the military sphere and do
not correspond to its structure, therefore they are not equipped to resolve legal
conflicts in this area.

The ideological prerequisites are the totality of ideas, theories, and concepts that
are formed around the functioning of the military justice system. They can be pos-
itive, that is, justifying and supporting the existence of military justice, or negative,
that is, denying its necessity. It can be concluded that since 2014, the ideology of
military justice has been significantly transformed, with the vector turning from
neutral or negative to positive. Until 2014, most scientists, experts and citizens ei-
ther denied the need to preserve military justice in Ukraine or did not consider it
significant. The priority during this period was the idea of global demilitarization
of Ukraine. However, since 2014 the situation has changed. Faced with the factual
circumstances outlined above, there are more and more proposals for the creation
of military courts, military prosecutors and military police in Ukraine by scientists,
government officials and military command, public activists and politicians. It can
be argued that in today’s Ukraine, there is a public demand for strengthening the
defense capability of the state and its militarization. As a result, initiatives to create
military justice bodies are supported by both military personnel and civilians.

The economic prerequisites relate to the availability of sufficient budget funds to
finance the military justice system. It should be noted that economy was one of the
decisive factors in the decision to liquidate military courts and military prosecutor’s
offices in 2010-12. Their maintenance seemed economically inexpedient in terms
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of a small amount of work. In addition, the maintenance of military justice bodies
is a priori more financially costly than territorial justice bodies, which is due to the
peculiarities of their deployment, the need to ensure security, and increased guaran-
tees for their employees as military personnel.

However, in recent years, defense financing in Ukraine has been a priority and
is constantly growing, for example, in 2018, spending on the Ministry of Defense
increased by UAH 16.6 billion, that is, by 24.3% compared to 2017, and amounted to
UAH 86.6 billion (O¢iniitunii caiit Minicrepcra o6oponn Ykpainm). In 2021, this
amount rose to about UAH 121.5 billion, and for the whole of 2022, it was planned
to allocate UAH 133.5 billion for the needs of the Ministry of Defense (Ibid). How-
ever, in fact, after the start of Russian aggression, Ukraine spends more than UAH
100 billion per month on defense. Therefore, the budget for 2023 provides funding
for the Ministry of Defense in the amount of UAH 850 billion, and more than UAH
1.1 trillion is planned to be spent on the military sphere (50% 6romxery - Ha BiitHYy.
3a mjo >xuTrMe Ykpainay 2023 poui? Ykpaincbka mpaspa. 15.09.2022).

In view of these figures, it can be assumed that the state is able to finance the cre-
ation of a military justice system, although specific calculations on the size of such
costs have not been made.

Thus, at this stage in Ukraine, there are all the necessary prerequisites for re-
forming the military justice system.

Subjects of the Reform of the Military Justice System in Ukraine

Among the subjects playing the defining role in reforming the military justice sys-
tem of Ukraine, the following can be enumerated: President of Ukraine; parliament;
individual departments; representatives of civil society and the media; academic in-
stitutes and certain scholars; foreign partners of Ukraine.

Traditionally, the crucial role as regards any military justice reform in Ukraine is
played by the President of Ukraine. It follows from the Constitution of Ukraine,
which states that the President is a guarantor of the state sovereignty and territorial
integrity of Ukraine, the Supreme Commander, who manages national security and
defense of the state. The President also defines strategic directions of reforming ju-
dicial authority and law enforcement agencies of Ukraine. He plays a key role in the
creation of courts as he has the exclusive right to introduce the bill on these matters
in the Supreme Council of Ukraine after consultations with the Supreme Court of
Justice (part 2 of Art. 125 of the Constitution of Ukraine).
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The President can implement policy in the field of military justice through vari-
ous channels: by submitting his own legislative initiatives to the parliament; through
the parliamentary faction of people’s deputies under his control; through the Na-
tional Security and Defense Council, which he chairs.

In 2014, the President possessed an initiative of the revival of military prose-
cutor’s offices. In the spring of 2017, the President spoke in favor of the creation of
military courts, which caused public discourse (ITopowenxo nponotrye cmeopumu
siticokosi cyou 6 Ykpaini. BBC. 28.03.2017). In December 2017, the President’s rep-
resentative in the Verkhovna Rada of Ukraine announced that the President would
shortly introduce the bill of military courts in the parliament (Ilopourenko BHece
B Pajly 3aKOHOIIPOEKT Ipo BilicbKOBMII Cy/. YKpaiHcbKa npaspa. 18.12.2017). There-
fore, it is the President who is being expected to take decisive steps in the sphere of
reforming the military justice system.

Any initiatives of the President in this sphere demand the approval from the par-
liament. According to the Constitution of Ukraine, the judicial system and the trial,
the organization and activity of the prosecutor’s office and the bodies of prejudicial
investigation are only defined by laws of Ukraine adopted by the Verkhovna Rada
of Ukraine. Besides, the creation, reorganization and liquidation of each court in
Ukraine is defined by law.

Thus, the President is forced to interact with the parliament in matters of re-
forming military justice. It is the parliament that has the decisive word in matters of
legislative formalization of military justice bodies.

These issues are considered by the parliament on the basis of a legislative ini-
tiative, which may come from the President, the government or individual peo-
ple’s deputies. The bills concerning military justice that have been under consid-
eration by the Supreme Council of Ukraine in recent years came from individual
people’s deputies. For example, the draft law “On the Military Police” Ne 1805 was
submitted by MPs M.P. Palamarchuk and V.M. Korol, who were representatives of
the pro-presidential faction Petro Poroshenko’s Bloc. Representatives of the leading
parliamentary factions, I.Yu. Vinnik and S.V. Pashinsky, presented a draft law “On
Amendments to Certain Legislative Acts of Ukraine (Regarding the Formation of
Military Courts and Certain Organizational Issues)” Ne 2557. In 2022, representa-
tives of the presidential faction Servant of the People submitted to the parliament
the bills “On the Military Police” Ne 6569-1 and “On Amendments to the Law of
Ukraine ‘On the Prosecutor’s Office’ to Ensure the Activities of Specialized Military
Prosecutor’s Offices” Ne 7576. However, this did not ensure the support of these bills
in this parliament.

In general, the Ukrainian politicians declare the support of the military justice
system, which increases in view of the exacerbation of the war. For example, intro-
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ducing bills to the parliament concerning bodies of military justice coincided with
defeats of the Ukrainian forces at the front. The bill of renewal of military prosecu-
tor’s offices was adopted when the “Ilovaisk boiler” was becoming the most consid-
erable defeat of the Ukrainian forces in 2014. Bills of military courts and the mili-
tary police were introduced at the beginning of 2015, during the “Debaltseve boiler”
which ended with the defeat of the Ukrainian military. The President of Ukraine
Petro Poroshenko announced for the first time the renewal of military courts after
the resonant verdict on the General Nazarov in March 2017 (Ilopoirenko ininiroBas
BiZTHOBJICHH s BilICBKOBUX CYyJiB IiC/Is BUPOKY Y CIpaBi mopo Katactpodu 1J1-76.
TCH. 28.03.2017). The draft law “On the Military Police” Ne 6569-1 was submitted to
the Parliament on February 15, 2022, and the draft law “On Amendments to Certain
Legislative Acts to Improve the Activities of the Prosecutor’s Office in Conditions of
Armed Aggression against Ukraine” Ne 7058 on February 16, 2022, that is on the eve
of the Russian invasion, which was expected in advance and the prospects of which
were widely discussed in the media.

Thus, the activation of the reform of military justice bodies sometimes has situa-
tional character. It is an attempt of the authorities to show the public their activity in
the military sphere. The problem is that these attempts are often publicity-oriented,
because after the resonance of individual events decreases, politicians lose interest
in the reform of military justice. At the same time, the Ukrainian authorities do not
have a coherent vision of reforming the military justice system. Thus, the issue of
creating bodies of military justice is politically motivated and does not have a proper
theoretical study. Conceivably, this can explain why the final decision on the mili-
tary justice system in Ukraine has still not been made.

It is also necessary to consider an important role of a departmental factor in ini-
tiating decisions in the sphere of reforming military justice. For example, the Presi-
dent of Ukraine made the decision of the need of revival of the military prosecutor’s
office in 2014 on the basis of the proposal from the Prosecutor General’s Office of
Ukraine (Kancamys, 2015). The project of military police is developed by the Minis-
try of Defense of Ukraine (3akoHompoexT npo BilicbkoBY HoiIjifo 3HAXOAUTbCS Ha
posrnani B Apgminictpanii IIpesugenrta Ykpainn. Odiuirtauit caittr MinictepcTBa
oboponnu Ykpainm. 15.12.2017). The interested departments often push the key sub-
jects (the President and the parliament) to decision-making in the sphere of military
justice reforming.

In the area of the judicial authority, an important role in the creation of mili-
tary courts is played by the Supreme Council of Justice, which has to consult the
President about the creation, reorganization or liquidation of courts, military ones
included. However, up to now, the Supreme Council of Justice has not expressed its
position about the revival of military courts in Ukraine. Earlier, in 2015, certain
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judges of the Supreme Court spoke in favor of such plans (Bepxosumii cyn Bucrymnae
3a Bi/JHOBJIEHHI BiJICbKOBUX CYZiB B YKpaiHi. [lenp. 9.09.2015), however, this stance
has not been confirmed after the reform of the Supreme Court in 2017.

Civil society and the media. An important role in reforming military justice is
played by representatives of civil society and the media. However, it isn’t decisive and
generally comes down to discussion of the initiatives of the state leaders. Representa-
tives of the public express their opinion on the revival of military courts within var-
ious conferences, briefings or media appearances. In turn, the media provide fairly
strong information support to the questions pertaining to military justice and they
influence formation of public views on those matters to a large extent.

However, when evaluating the role of the media, it should be taken into account
that issues of military justice only rarely acquire visibility and are quickly lost in the
flood of more dramatic news. The institutions of civil society in Ukraine do not have
effective levers of influence on the authorities in matters of military justice. A num-
ber of public activists generally have a negative attitude towards the courts and law
enforcement agencies, and they relay this attitude to military justice agencies, that is,
what concerns the military aspect is perceived positively by them, and what concerns
the sphere of justice is perceived negatively. In addition, the proposed legislative ini-
tiatives in this area have not undergone full-fledged public hearings, which may be
considered their significant drawback.

Civil society exercises control over the system of military justice. Its forms are
defined by the Law of Ukraine “About National Security” of June 21, 2018 Ne 2469-
VIII (Ilpo nHamionanbHy 6e3nexy: 3akoH Ykpainm Ne 2469-VIII Big 21.06.2018). In
accordance with par. 5 of part 1 of Art. 1 of this Law, democratic civilian control is
a set of legal, organizational, informational, personnel and other measures carried
out in accordance with the Constitution and laws of Ukraine to ensure the rule of
law, legality, accountability, transparency of security and defense sector bodies and
other bodies whose activities are related to with restriction in certain cases of hu-
man rights and freedoms, promotion of their effective activities and performance of
their functions, strengthening the national security of Ukraine.

Citizens participate in control over the military organization and law enforce-
ment agencies in the following forms: (1) by public organizations they belong to;
(2) through deputies of representative authorities; (3) personally: by the address
to the Representative of the Supreme Council of Ukraine or another public authority.

While controlling, public organizations have the right to request and obtain in-
formation of the activity of the Armed Forces of Ukraine, other military formations,
law-enforcement activity, except for the data containing state secrets; to conduct aca-
demic research; to carry out public expertize of bills; to participate in public discussions;
to get acquainted with the conditions of service and welfare of the military personnel.
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The controlling role of the media is regulated, too. The media are entitled to
request and obtain information; to disseminate it, except for state secrets; to pub-
lish official replies of public authorities and military management to the materials
published earlier.

In order to inform the public systematically about the activities of the security
and defense sector of Ukraine, to ensure the validity of decisions of state bodies on
issues of national security and defense, on the status of implementation of measures
for the development of the security and defense sector, periodically, but at least once
every three years, security and defense sector bodies issue “White Papers” or other
analytical documents (reviews, national reports, etc).

At present issues of military justice also attract the interest of researchers. In
recent years in Ukraine, there are more and more academic publications devoted to
this subject. With participation of scholars and experts, various scientific and prac-
tical conferences, seminars and round table meetings are held. The following meet-
ings can be considered the most productive: a round table Military Justice in Modern
Conditions: The Prospects of Development and Reforming held at the Institute of the
Legislation of the Supreme Council of Ukraine on November 24, 2015 (BijicbkoBa
IOCTUIIiSI B CYYacCHMX YMOBaX: HEpCIeKTMBM PO3BUTKY Ta pedopMyBaHHA.
24.11.2015); a round table Military Justice in Ukraine: Current Problems of the Or-
ganization and Implementation held in the State and Law Institute of V.M. Ko-
retsky of National Academy of Sciences of Ukraine on June 6, 2017 («BigHoB1eHHs
BilICBKOBUX CY[iB — IpiOpUTeTHUI KPOK y pepopMyBaHHI BilICbKOBOI IOCTMIIiI».
19.06.2017). Workshop of the Geneva Centre for the Democratic Control of Armed
Forces (DCAF) Legal Frame of the Security Sector Reform held on October 5, 2017 in
the National Legal University of Yaroslav the Wise (Legal Frame of the Security Sec-
tor Reform. 05.10.2017); the round table The Military Justice of the Partner Countries
Directed to Protection of the Military Personnel held on January 17, 2018 in Com-
mand of Ground Forces of the Armed Forces of Ukraine, etc. (B Komanpysanni Cy-
xomyTHMX Biiicbk 3C Ykpainm BinbyBcsa KpyIamii cTin 3a Temoro: «BijicbkoBa 1ocTn-
1isf KpaiH-apTHepiB: CIpsAMOBaHA Ha 3aXMCT BilicbkoBOCTy>k60B1iB. 17.01.2018).

Generally, the recommendations of these scholarly events have supported the re-
newal of the military justice system in Ukraine. These conclusions are published and
sent to public authorities, but are rarely followed in practice.

Thus, any initiatives in the sphere of reforming of military justice have to be
widely discussed in public. An important role in it is played by the media which
should inform society objectively about the reform of military justice and form pos-
itive public opinion on these issues. It is necessary to involve scholars and experts in
the solution of these problems in the sphere of military justice.



Chapter 8. The System of Military Justice in Ukraine in Wartime 671

The Role of an External Factor in Reforming Military Justice of Ukraine

In reforming processes of the military justice system, some role is played by an
external factor. As regards the reform of the judicial and law-enforcement system,
Ukraine listens to the recommendations of the Venetian Commission “For Democ-
racy through Law,” US Agency for International Development (USAID) (within the
program of New Justice) and other organizations. Besides, Ukraine is dependent on
foreign financial aid, which is often combined with demands for legal reforms.

However, in this context, the role of the foreign factor can be estimated as rather
negative. For the entire period of the independence, the foreign bodies have demand-
ed of Ukraine consistent demilitarization, including the liquidation of bodies of mil-
itary justice. For example, the important role in making decision on liquidation of
military courts was played by a principled stand of the Venetian Commission “For
Democracy through Law.” In 2000-2001 and 2010 it provided opinions concerning
Laws of Ukraine “About judicial system” and was against existence of this institute
in Ukraine, considering it an atavism of the former Soviet judicial system (3akroue-
HIe BeHellaHCKOM KOMMCCUM OTHOCUTENBHO 3aKOHAa YKPalHbI O CyJOyCTPOICTBE
u cTaTyce cyzeir, 25 okta6pa 2010 roga). The Ukrainian legislator decided to follow
the opinion of the authoritative European expert organization, especially as it coin-
cided with the internal political climate in the country.

Similar remarks were also made by the Venetian Commission about military
prosecutor’s offices. In 2012, it approved the liquidation of military prosecutor’s of-
fices, considering it a necessary step towards the simplification of the prosecutor’s
office system. Moreover, the Venetian Commission criticized provisions of the draft
of the new Law “About the Prosecutor’s Office” regarding the renewal of military
prosecutor’s offices and the status of military prosecutors, though in general it ac-
knowledged the possibility of their existence provided they conformed to European
standards and practice (Komenrapi eHepanbHOTO [UpeKTOpaTy 3 IpaB JTIOLUHN
i BepxoBeHcTBa npasa ([lupekTopaty 3 mpas aoofuHy) Pagu €spomnu mopo 3akony
Yxpaiuu «IIpo npoxypatypy» Bif 14 >xoBTHs 2014 poKy).

Now the approval and support of the relevant initiatives by foreign partners is
essential for decision-making at the national level. Therefore, the efforts to examine
military justice problems in Ukraine and to develop relevant proposals in this sphere
are very important. Results of this activity seem to be able to stimulate the Ukrainian
legislator to take more active steps in reforming the military justice system.
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The Prospects of the Renewal of Military Courts in Ukraine

Today, there are no military courts in Ukraine, although many experts and poli-

ticians speak out in favor of creating them. Public opinion can also be considered

favorable for their implementation. Functioning of military justice of Ukraine in the
format of the military prosecutor’s office and the Military Service of Law and Order
is of demonstrable low efficiency without the military court (Jlankin, 2017). A co-
ordinated system of the following elements should function in the state: military
police—military prosecutor’s office—military court.

The following are arguments in favour of military courts in Ukraine:

— Availability of justice. In those territories where the judicial system of Ukraine
temporarily doesn’t work, protection of military laws and civilians is necessary.
Best of all, this task is performed by the military courts being very close to the
areas of military operations or territories beyond the Ukrainian control.

— Mobility. As military courts aren’t tied to specific administrative and territori-
al units, they can easily move in connection with the redeployment of military
formations or a military operational and tactical situation. Besides, they can dis-
pense justice for the civilian population in the places where the system of ter-
ritorial courts doesn’t work (for example, in territories beyond the Ukrainian
control).

— Efficiency. Due to the big load of territorial courts, they consider the cases with
considerable excess of procedural time limits. Military courts are capable of pro-
viding a speedy consideration of such cases because of their mobility and the
professionalism of the judges.

— Specialization. The special subject field of the activity of military courts is con-
stituted by the following: (1) objects are military crimes; (2) subjects are members
of the military personnel; (3) the standard regulation are special norms of mili-
tary law. The specificity of this sphere demands specialization of judicial system.

— Competence and professionalism. The specificity of the military sphere de-
mands the appropriate level of competence of judges considering such cases.
They must have profound knowledge of the system of military law, practical ex-
perience of the military service and also military security clearance (OBepuyk,
2015). Some experts point out that ordinary judges can successfully solve mil-
itary cases by means of conclusions of subject-matter experts (JIyenxo, 2017).
However, the order at which the cases of the military personnel are considered by
military judges demands not only higher quality of their decisions, but also an
disciplinary effect.

— Traditions and experience. Ukraine has a long history of functioning of mili-
tary courts. The system of these courts has been liquidated relatively recently. In
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this regard, there is an opportunity to engage the judges who worked in military

courts till 2010 (Cunopos, 2015). Besides, Ukraine has a well-organized system of

preparation and training of military lawyers.

The renewal of military courts in Ukraine requires addressing a number of key
issues:

— The status of military courts. Military courts have to be a part of judicial system,
which is united in Ukraine. Within the existing judicial system, these courts can
be considered as specialized. All features of their organization and activity have
to be justified by the specificity of the military sphere and none may contradict
the general principles of judicial authority enshrined in the Constitution and
laws of Ukraine.

As creation of military courts in Ukraine is a necessity caused by a military-
-political situation, it is expedient to provide the temporary status of these courts.
They have to be liquidated after the end of the military operations and the establish-
ment of sovereignty of Ukraine upon its whole territory. After that, military courts
have to merge with the general judicial system. In view of that, there shouldn’t be
essential differences from the other judicial system of Ukraine in the organization
of military courts and the status of military judges.

— The system of military courts. Possible versions of the military courts system are
the following:

(1) Three-level system of military courts. This was the system that worked till
2010. It provided military courts of garrisons as courts of the first instance; mil-
itary courts of regions as appellate courts; Military Judicial Board at the level of
the Supreme Court as the cassation instance. The bill Ne 1896 suggested returning
to this option (ITpo BHeceHnHs 3MiH 1o 3akony Ykpainu «IIpo cypmoycrpiit i craryc
CyAZiB» (IJOO Bi{HOBIEHHSA B CUCTeMi 3arasbHOI I0PUCAVKLIT BifICbBKOBUX CYHiB):
[TpoexT 3akony Ykpainu Ne 1896 Big 30.01.2015). A similar project was supported by
the Ministry of Defense of Ukraine, which disclosed that the bill of military courts
provided creating 12-14 garrison courts, the Military Court of Appeal, and the Mil-
itary Chamber (3akoHOIIpOEKT 11070 BifjHOB/IEHHs BiliCBKOBUX CY/iB Iepenbadae
CTBOpeHHsI 6nm3bKo 12-14 rapHi3oHHMX cyphiB i BiitcbkoBy manary. InTepdaxc-
Yxpaina. 11.08.2017). Such a system of military courts would correspond to the sys-
tem of the military prosecutor’s office, which is three-tiered. This is important as
these organs work closely together. In this version, the system of military courts
would be the fullest and the most autonomous. However, it would also be closed,
which creates the threat of lacking external control and breaks the principle of unity
of the judicial authority.

(2) Two levels of military courts: the first instance and the appeal instance. In
that case, the cassation of their decisions would be exercised by the Supreme Court
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in the general order. A similar model was provided by the bill Ne 2557, which sug-

gested instituting local military courts of garrisons and appeal military courts

(ITpo BHeceHHA 3MiH [0 HeAKUX 3aKOHONABYNMX aKTiB YKpaiHu (Ijof0 YTBOpEHHS

BilICBKOBUX CY/IiB Ta OKpeMIX OpraHisalilflHNX MUTaHb)»: 3aKOH YKpainm Ne 2557

Bix 6.04.2015). Likewise, the bill No. 8392-1 of 01 June 2018 “On Amendments to the

Law of Ukraine ‘On the Judicial System and Status of Judges’ on Military Courts”

proposed creating military local courts and military courts of appeal (Y BPY

3apeecTpOBaHO 3aKOHOIIPOEKTH LI0ZO. . .).

(3) The creation of military courts only at the first instance level. In that case,
the appeal of their decisions would be exercised in territorial Courts of Appeal. This
makes for a closer connection of military courts with the general judicial system and
is also the simplest and cheapest option. The specificity of military justice would be
lost at the level of the court of appeal, however, the most important is that military
courts function in the first instance, anyway.

The actual number of military judges and courts has to be determined on the
basis of the requirements of hearing military cases. At the time of their liquidation
in 2010, 2 appeal and 13 local military courts with 75 active judges were operating
in Ukraine. Since that time, the number of crimes committed by military person-
nel has grown significantly. In 2017, there were registered 4577 military crimes in
Ukraine, from which 2596 criminal cases were directed to court with an indict-
ment. Besides, 1210 similar cases registered in former years were directed to court
(EpyHNI 3BiT IpO KPUMiHAIbHI IPaBONIOPYLIEHH 3a CideHb-IrpyAeHsb 2017 p). For
8 months of 2022, 6,998 military crimes were registered, out of which 1,086 criminal
proceedings were sent to court with an indictment (Ibid. 3a ciuenb-cepnens 2017 p).
Thus, the potential workload of military courts reaches about 3000 criminal cases
a year, which is comparable to the performance indicators of 10-15 general local
courts with total of 100-150 judges. Accordingly, it is possible to predict the approx-
imate number of 12-15 courts of garrisons and about 150 military judges.

— The competence of military courts. Till 2010, the competence of military courts
was defined as hearing of cases concerning crimes of the military personnel. The
jurisdiction of cases between the military courts of the garrisons and the mili-
tary courts of the regions was distributed depending on the military rank of the
defendants, their position or the severity of the crimes. Thus, the military courts
of the garrisons, as courts of first instance, had jurisdiction over cases of crimes
of persons with military ranks up to lieutenant colonel, captain of the second
rank. As courts of first instance, the military courts of the regions and of the
Naval Forces of Ukraine had jurisdiction over: 1) cases of crimes of persons with
the military rank of colonel, captain of the 1st rank and above; 2) cases of crimes
of persons holding positions from the regiment commander or ship commander
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of the 1st rank and above, as well as persons equal to them in official position;

3) cases of all crimes for which, in peacetime, the possibility of imposing a sen-

tence of life imprisonment is provided (Article 36 of the Code of Criminal Pro-

cedure of Ukraine of 1960). As a rule, if one person or a group of persons were
accused of several crimes and the military court had competence at least over one
of the cases, then the case was considered by the military court (article 40 of the

CPC of Ukraine, 1960).

At the present stage, the competence of military courts can be considered in two
ways: (1) hearing of cases about military crimes; (2) hearing of cases about the crimes
committed by the military personnel. The first criterion is subject, and the second
one is personal, however, both substantially coincide since, according to the Crimi-
nal Code of Ukraine, military personnel are the subjects of military crimes. Besides,
it is necessary to give military courts the authority of judicial control over the ac-
tions of the military police, over the military prosecutor’s office and over the appli-
cation of coercive measures or criminal penalties (confinement on a guardroom or
in the disciplinary battalion) to the military personnel. They can also receive pow-
ers of consideration of appeals of the military personnel and civilians against the
decisions, actions or inactivity of the bodies of military management that violate
human rights.

Besides, in territories where the judicial system of Ukraine doesn’t work, admin-
istration of justice for the civilian population also has to be assigned to military
courts. This applies to the temporarily occupied territories of Donetsk, Zaporozhye,
Lugansk and Kherson regions, and also the Crimea.

— The requirements to judges of military courts. Judges of military courts have
to comply with the general requirements to the judges established by part 1 of
the article 69 of the Law “On The Judicial System and the Status of Judges.” He
or she must be a citizen of Ukraine, be at least 30 years of age but not older than
60, have higher legal education and at least 5 years of professional experience in
law. Moreover, they have to be competent, respectable and to speak the state lan-
guage. These requirements are basic and can’t be reduced. Besides, the specifics
of justice on the military cases provide for additional requirements to judges of
military courts. They must have an officer rank and be either on active military
service or in the reserves. These requirements are additional to those made to
civil judges.

Candidates for military judgeship need to be provided the corresponding train-
ing related to the specificity of the military sphere. The current program of the spe-
cial training, which all candidates for judgeship in Ukraine pass, doesn’t provide
specialization. Also the qualification examination taken by candidates for judgeship
is uniform. Therefore, the special knowledge in the military sphere must be provided
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to judges by their personal practical experience of the military service and special

training programs or training in studying of military law.

— The appointment procedure of judges of military courts. Taking into account
the abovementioned requirements, it follows that the main reservoir for mili-
tary courts are: (1) sitting judges who worked in military courts before their
elimination in 2010; (2) sitting judges having officer ranks and staying in the
reserves or having experience of the military service in the past; (3) former staff
of military prosecutor’s offices; (4) other persons complying with the mentioned
requirements.

The increased requirements to judges of military courts need to be observed
when staffing these courts. On the other hand, the creation of military courts will
demand staffing them as fast as possible. Therefore, the balance between speed and
ensuring professionalism has to be observed while staffing military courts (Jlamkin,
2018).

According to the legislation of Ukraine, judges can get to court in two ways: by
appointment and by transfer. In both cases, a public competition for a judge post
is carried out and the applicant wins who ranks the highest in rating. The rating
is based on the results of a qualification examination (for candidates for the judge
post) or a qualification estimation (for sitting judges). However, the operating order
doesn’t consider special requirements to judges of military courts.

The existing order of appointment to the judge post regulated by the Law of
Ukraine “On The Judicial System and the Status of Judges” is difficult and takes
considerable time. It includes 15 stages and takes on average 1,5 till 2 years. Thus,
it is impossible to provide fast appointments of judges of military courts from the
former military prosecutors or other military lawyers. It is possible to stuff military
courts with currently sitting judges only and/or those candidates for the judge post
who stay in the reserve at the time of their creation and comply with the specified
requirements.

Another option is to transfer judges from other courts to military courts. As not-
ed above, many judges who used to serve in military courts before these were liqui-
dated in 2010 continue to serve in general courts. Some of them may want to return
to the re-established military courts. In addition, there are persons with military
service experience among the current judges. They could also be used in complet-
ing military vessels. In accordance with Article 82 of the Law of Ukraine “On the
judiciary and the status of judges,” the transfer of judges is also carried out based on
the results of the relevant competition. That is, when appointed to a vacant position,
current judges compete with candidates, although they have an advantage over them
if they get the same position in the rating.
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Thus, the current procedure for obtaining the position of a judge cannot ensure
rapid staffing of military courts with specialized high-level professionals. Even if
the abovementioned requirements for judges of military courts are legislated, the
selection procedure will not take into account the level of their special knowledge in
the military sphere.

Also for applicants for judge posts of military courts, it is necessary to provide
an additional qualification examination in military law whose results would be
defining.

— The material and social support of military courts and their judges. During the
previous period, military courts had a special order of material support from the
Ministry of Defense of Ukraine. To date, the material support of all courts is car-
ried out by State Judicial Administration. Therefore, it is necessary to resolve the
issues of interaction of this body with the Ministry of Defense concerning pro-
viding military courts. The bill Ne 2557 states that in respect of logistics of mil-
itary courts, providing them with transport, means of communication and the
military equipment and also in respect of mobilization issues, the public judicial
administration interacts with the Ministry of Defense of Ukraine (ITpo BHeceHHs
3MiH 10 IesIKMX 3aKOHOJABUYMX aKTiB YKpaiHM (110fj0 YTBOpeHHS BilICbKOBMX
CYZiB Ta OKpeMuX oprasisaniiiHux nuraub): [Ipoext 3akony Ykpainm Ne 2557
Bif 6.04.2015).

An increased material support of military courts can positively resolve the issue
of their staffing. To employ sitting judges in military courts, it is necessary to make
the position in military courts more prestigious than in the general courts. The ad-
ditional material support from the Ministry of Defense can play a certain role in it,
as well as the surcharge for a military rank and special working conditions in mili-
tary courts (for example, obtaining the status of the combatant).

— Ensuring independence, impartiality and justice of the military court. The es-
tablishment of any features of the organization and activity of military courts
creates some risks to their independence and impartiality, which should be mini-
mized. The threat of the dependence of military courts on the military command
is especially significant. For its elimination, it is necessary to exclude any par-
ticipation of the bodies of military management in appointment to positions of
military judges, as well as the transfer or dismissal from these positions and also
bringing of military judges to justice. Thus, all personnel procedures concerning
military judges have to be carried out in the same order as in the case of general
courts judges. This purpose is served by such independent bodies as the High
Council of Justice and the High Judicial Selection Commission in Ukraine. Pow-
ers of these bodies concerning military judges must not be limited.
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The Ministry of Defense of Ukraine can participate in material support of mili-
tary courts. However, it must not do so individually, but in conjunction with Public
Judicial Administration of Ukraine, which is controlled by the High Council of Jus-
tice of Ukraine. Any direct contacts between the Ministry of Defense and military
courts have to be minimized and take place with the participation of a self-govern-
ment body of the judiciary.

The main guarantee of impartial and fair justice in military courts is that their
consideration of legal cases will be carried out according to the general legal pro-
cedure provided by the procedural legislation of Ukraine. Special simplified proce-
dures not provided for other courts must not be applied in military courts. The prin-
ciples of publicity, competitiveness and ensuring of the right of defense, observance
of procedural terms, and others have to be fully guaranteed. Thus, no exceptional
procedural features, except jurisdiction, can be provided for these courts.

An important guarantee of their impartiality is the possibility of the appeal of
solutions of military courts in the general courts. To this end, it is necessary to pro-
vide that solutions of military courts of the first instance are revised by the General
Courts of Appeal of the respective areas or by the Supreme Court.

The Military Prosecutor’s Office

At the present stage, there is no military prosecutor’s office in Ukraine. Instead, since
2019, there has been a civilian specialized prosecutor’s office in the military and de-
fense sphere. It is part of the unified system of the prosecutor’s office of Ukraine,
but enjoys some autonomy. However, after the 2019 reform, this prosecutor’s office
retained the structure and competence of the military prosecutor’s office. Its main
differences were demilitarization, which meant the loss of the status of military per-
sonnel by prosecutors and the lack of formal ties with the Ministry of Defense.
Legal regulation. The organization and activities of The Specialized Prosecutor’s
Office in the Defense Sphere are regulated by the Law of Ukraine “On the Prosecu-
tor’s Office” (Articles 7, 9), which provides for the authority of the Prosecutor Gen-
eral to create specialized prosecutor’s offices (IIpo nmpoxyparypy: 3akoH Ykpainu
Ne 1697-VII Bip 14.10.2014). At the departmental level, the issues of military pros-
ecutors are regulated by the order “On the peculiarities of the organization of the
activities of specialized prosecutors’ offices in the defense sphere” Ne 130, dated May
17, 2023 (Ilpo ocob6mmBoOCTi opraHisanii Ais/IBHOCTI CIlenliai3oBaHUX IIPOKYpaTyp
y cdepi oboponn: Hakas I'enepanpHoro mpokypopa Ne 130 Big 17.05.2023). It es-
tablishes the priorities of the specialized prosecutor’s offices in the military and
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defense sphere and the objects of their activities, specifies their system, and regulates
other issues.

The system of specialized prosecutor’s offices in the military and defense sphere
consists of three levels:

(1) The Specialized Prosecutor’s Office in the Defense Sphere, acting as a depart-
ment of the Prosecutor General’s Office. Its status is defined by the Regulations
on the Specialized Prosecutor’s Office in the Defense Sphere (as a Department) of
the Prosecutor General’s Office (ITonoxxenns npo CrenianizoBaHy IpoKypaTypy
y cdepi oboponn (Ha npasax [lenmapramenty) Odicy I'enepanbHoro mpokypopa:
3arBepkeHe Hakaszom I'enepanbHoro nmpoxypopa Ne 144 Big 30.05.2023). It is an
independent structural subdivision of the Office of the Prosecutor General, subordi-
nate to the Deputy Prosecutor General in accordance with the distribution of duties.
It is headed by a leader who is appointed by the Prosecutor General. The Specialized
Prosecutor’s Office includes 3 departments: the first department as part of three sec-
tions of procedural management of pre-trial investigation and maintenance of public
prosecution; the second department consists of: the section for the organization of
procedural management of pre-trial investigations in the prosecutor's offices of the
regions; the section for maintaining public accusations in court and supervising the
observance of laws in the execution of court decisions in criminal cases; the section
of supervision of compliance with laws in the conduct of operational-investigative
activities; the third department consists of: the section for representing the interests
of the state in court; the section of the organization of the prosecutor's activities in
proceedings in cases of administrative offenses.

(2) The Specialized Prosecutor’s Office in the Defense Sphere of the regions. They
act on the rights of regional prosecutor’s offices. Order of the Prosecutor General
Ne 130 provides four such offices: the Specialized Prosecutor’s Office in the Defense
Sphere of the Central Region of Ukraine (its jurisdiction extends to military instal-
lations in the regions of Zhytomyr, Kyiv, Poltava, Sumy, Cherkasy, Chernihivand the
city of Kyiv); Specialized Prosecutor’s Office in the Defense Sphere of the Southern
Region (covers the regions of Vinnytsia, Kirovohrad, Mykolaiv, Odesa and Kherson,
the Autonomous Republic of Crimea and the city of Sevastopol, as well as in the
Black Sea naval zone, which includes the waters of the territorial sea and internal
waters of Ukraine in the Black Sea); Specialized Prosecutor’s Office in the Defense
Sphere of the Western Region (the regions of Volyn, Zakarpattia, Ivano-Frankivsk,
Lviv, Rivne, Ternopil, Khmelnytskyi and Chernivtsi); Specialized Prosecutor’s Of-
fice in the Defense Sphere of the Eastern Region (the regions of Dnipropetrovsk,
Donetsk, Zaporizhia, Luhansk and Kharkiv, as well as in the Azov naval zone, which
includes the internal waters of Ukraine in the Sea of Azov and the Kerch Strait).
Specialized Prosecutor’s Offices in the Defense Sphere of the regions coordinate and
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control the activities of the garrison prosecutor’s offices subordinate to them. The
heads of regional prosecutor’s offices are appointed and dismissed by the Prosecutor
General on the recommendation of the Council of Prosecutors of Ukraine.

(3) Specialized prosecutor’s offices in the defense sphere of garrisons. They act on
the level of district prosecutor’s offices. There are 30 specialized prosecutor’s offic-
es in the defense sphere of garrisons. These offices implement the functions of the
prosecutor’s office within the corresponding military formations. Their heads are
appointed and dismissed by the Prosecutor General on the recommendation of the
Council of Prosecutors of Ukraine.

Thus, the specialized prosecutor’s offices in the defense sphere has its own struc-
ture that functions independently from other bodies of the prosecutor’s office,
though it belongs to the general system of the prosecutor’s office (Illanmymna, 2016).
This allows for respecting the specificity of the military sphere and also guarantees
independence and mobility of the offices.

The problem identified by law of the system of specialized prosecutor’s offices in
the defense sphere is that it doesn’t correspond to the military administrative divi-
sion of Ukraine with four military land zones: “North,” “South,” “West.” and “East.”
(ITpo 3aTBepm>keHHA BilICbKOBO-aMiHICTPaTMBHOTO MOAiNy Teputopii Ykpainm:
Ykas IIpesugenta Ykpainu Ne 39 Big 5.02.2016). Therefore, the system of specialized
prosecutor’s offices in the military and defense sphere needs to be brought in line
with this division.

The status of staff members of specialized prosecutor’s offices in the defense
sphere is not affected by their functioning in the military sphere and does not differ
from the status of other prosecutors. This is determined by the rule that prosecu-
tors in Ukraine have a single status, regardless of the place of their office in the
prosecutor’s office of Ukraine or the administrative position that the prosecutor oc-
cupies in the prosecutor’s office (Part 2, Article 15 of the Law of Ukraine “On the
Prosecutor’s Office”).

Until 2019, military prosecutors were appointed from among officers performing
military service or being in reserve. In some cases, by order of the General Prose-
cutor, persons who were not military personnel could be appointed to the position
of prosecutors and investigators of the military prosecutor’s office. Military per-
sonnel of the military prosecutor’s office did military service according to the Law
“The military service obligation and military service” (IIpo BijicbkoBuI1 060B130K
i BilicbkoBy cmy>x0y: 3akoH Ykpainu Ne 2232-XII Bix 25.03.1992) and other laws es-
tablishing legal and social guarantees, pension, medical and other types of provision
for officers of the Armed Forces of Ukraine. In this regard, researchers note the
dual-use nature of legislative regulation of service in the military prosecutor’s office:
Law “About the Prosecutor’s Office” and the military service law (Illangysna, 2017).



Chapter 8. The System of Military Justice in Ukraine in Wartime 681

The draft law “On Amendments to the Law of Ukraine ‘On the Prosecutor’s
Office’ to ensure the activities of specialized military prosecutors’ offices” Ne 7576
proposed to provide that specialized military prosecutors’ offices be staffed by ser-
vicemen: officers of the Armed Forces of Ukraine who undergo military service un-
der a contract or who are called up for military service during mobilization or for
a special period by sending them to the Prosecutor General’s Office to carry out
their duties with military service. The delegation is carried out in accordance with
the legislation on military duty and military service. To fill the vacant positions
of the specialized military prosecutors, the Prosecutor General or the Deputy Prose-
cutor General for Military Affairs sends a written request to the Ministry of Defense
of Ukraine with a request to send military personnel who meet the requirements of
candidates for the position of prosecutor. Seconded servicemen are appointed to the
positions of prosecutors and administrative positions in specialized military prose-
cutor’s offices.

However, this approach would mean the militarization of the prosecutor’s office
and a return to the model that existed before 2019. Most likely, these initiatives will
not be supported by Ukraine’s international partners.

The competence of specialized prosecutor’s offices in the defense sphere isn’t
regulated by law. In general, it can be deemed as the implementation of functions of
the prosecutor’s office in the military sphere. It is the organization and the proce-
dural control in prejudicial investigation of military crimes, maintenance of public
prosecution for these cases in the court, supervision of investigative and search ef-
forts of law enforcement bodies in the military sphere, and also representation of the
interests of the state in court in exceptional cases provided by law.

Besides, prejudicial investigation and coordination of law enforcement agencies
for crime counteraction in the military sphere were conducted. In 2016, investiga-
tors of the military prosecutor’s office investigated more than 15 thousand criminal
cases, 3641 indictments were sent to court, and by means of representative pow-
ers, the state obtained compensation for more than 790 million hryvnias (Marioc
BifI3BiTyBaB IIpO pe3ynbraTy poboTu BificbkoBoi mpokypaTypu 3a 2016 pik. Ilensop.
17.12.16). In 2014-19 the pre-judicial investigation of military crimes and some other
categories of crimes was the main activity of military prosecutor’s offices. On these
cases, the military prosecutor’s office investigated, exercised prosecutor’s supervi-
sion and maintenance of public prosecution in court, so it had monopoly for crimi-
nal prosecution for military crimes.

According to the Constitution and the Code of Criminal Procedure of Ukraine,
the prosecutor’s office lost function of prejudicial investigation with the beginning
of functioning of the State Bureau of Investigation, whose competence included mil-
itary crimes. Formally, the State and Intelligence Investigations Bureau was created
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on March 1, 2016 (IIpo [lep>xaBHe 610po posciifyBanb: 3akoH Ykpainu Ne 794-VIII
Bz 12.11.2015). With it, military prosecutor’s offices actually lost their main func-
tion of military crimes investigation (JIankisn, 2018).

The specialized prosecutor’s offices in the defense sphere exercises the procedur-
al control in these investigations. In accordance with the Order of the Prosecutor
General Ne 130, these prosecutor’s offices carry out procedural management of the
pre-trial investigation of the following: crimes against the established procedure for
performing military service (military criminal offenses); crimes committed during
the performance of duties of military service by military personnel, persons liable
for military service (including reservists, volunteers of the Territorial Defense Forces
of the Armed Forces of Ukraine and volunteer formations of the territorial commu-
nity) during military service and training, as well as during the performance of offi-
cial duties by employees of military units, enterprises, institutions and organizations
belonging to the sphere of administration of the Ministry of Defense of Ukraine, the
Armed Forces of Ukraine, other military formations and public authorities which
are staffed by military personnel; crimes committed in the performance of official
duties by employees of the military-industrial complex of Ukraine on the territory of
deployment of military units, institutions, organizations, other objects of permanent
and temporary deployment of the defense forces, the military-industrial complex of
Ukraine and the State Space Agency of Ukraine; crimes in the sphere of official ac-
tivity and against property, whose object of encroachment is military property and/
or funds for the needs of defense; other criminal offenses in the manner determined
by the Code of Criminal Procedure of Ukraine, if at least one of the accomplices of
the criminal offense is an above-mentioned subject or at least one offense in crim-
inal proceedings meets the above criteria. Also, the specialized prosecutor’s office
in the military and defense sphere supports public prosecution in court in these
criminal cases.

However, the carrying out of these functions can be problematic as the State Bu-
reau of Investigation has a territorial structure that is incompatible with the special-
ized prosecutor’s offices in the military and defense. It is compose of 7 Territorial
Departments in Lvov, Khmelnytskiy, Nikolaev, Melitopol, Poltava, Kramatorsk, and
Kiev. Thus, the creation of the Bureau leads to the need of making changes in the
system of specialized prosecutor’s offices in the military and defense sphere.

Specialized prosecutor’s offices in the defense sphere supervise the observance
of laws in the conduct of operational investigative activities by operational subdi-
visions: operational subdivisions of the Foreign Intelligence Service of Ukraine;
management of state security of Ukraine; Main Intelligence Office of the Ministry
of Defense of Ukraine; special police of the National Police of Ukraine; The Main
Office of Internal Security of the Security Service of Ukraine (except operational
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and investigative cases on organized and transnational crime) and the Department
of Military Counterintelligence of the Security Service of Ukraine; subdivisions of
the State Border Service of Ukraine; divisions of the State Bureau of Investigation.

Besides, the specialized prosecutor’s office in the defense sphere represents the
interests of the state in court regarding legal relations related to the activities of: the
Ministry of Defense of Ukraine, the Armed Forces of Ukraine, the Ivan Chernyak-
hovsky National Defense University of Ukraine, the State Border Guard Service of
Ukraine, the Foreign Intelligence Service of Ukraine, the Security Service of Ukraine,
the State Security Department of Ukraine, the State Special Transport Service, the
State Service for Special Communications and Information Protection of Ukraine,
the National Guard of Ukraine, the Ministry of Strategic Industries of Ukraine, the
State Export Control Service of Ukraine, the State Space Agency of Ukraine and en-
terprises, institutions and organizations that are subordinate to it; the State Concern
Ukroboronprom and enterprises that are subordinate to it and in respect of which
the corporate rights of the state are managed; the joint civil-military air traffic man-
agement system of Ukraine and the state enterprise Ukraerorukh; State Agency of
the Reserve of Ukraine (on the issues of the state mobilization reserve); state cus-
tomers in the field of defense and executors, co-executors (subcontractors) of the
state contract (agreement) for defense procurement; other central and local law en-
forcement bodies of executive power, bodies for local self-government, enterprises,
institutions and organizations that accumulate and store material assets of the state
mobilization reserve; civil-military administrations.

Another function of specialized prosecutor’s offices in the defense sphere is to su-
pervise the observance of laws in the execution of court decisions in criminal cases,
the application of other coercive measures related to the restriction of the personal
freedom of citizens, as well as the organization of convoying of persons detained,
taken into custody and sentenced to the deprivation of freedom: in military units,
regarding service restrictions for servicemen, deprivation of a military special title,
rank, rank or qualification class, deprivation of the right to occupy certain positions
or engage in certain activities; exemption from serving a sentence with probation,
in respect of persons exempted from criminal liability due to the transfer of bail to
the collectives of military units, as well as in military units of the National Guard
of Ukraine for the organization of convoying of detainees, taken into custody and
sentenced to imprisonment; in rooms (cells) for temporarily detained persons of the
Military Law and Order Service in the Armed Forces of Ukraine, in special wards
of the Health Care Institution of the Armed Forces of Ukraine for detained service-
men, as well as in guardhouses for punishment in the form of arrest and detention;
upon execution of the punishment in the form of detention of servicemen in the
disciplinary battalion.
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The absence of military courts negatively affects functioning of the specialized
prosecutor’s offices in the defense sphere. Thus, in the absence of other elements of
the military justice system, there are doubts as to the expediency of preservation of
the specialized prosecutor’s offices in the military and defense sphere. Even with its
maximum load, some experts doubt the efficiency of this body (Mapkesuy, 2015).
Consequently, it is necessary either to develop other institutes of military justice, or
to liquidate the specialized prosecutor’s offices in the military and defense sphere.

Military Service of Law and Order

The Military service of law and order in the Armed Forces of Ukraine is a special
law-enforcement formation as part of the Armed Forces of Ukraine responsible for
strengthening the legality, law and order and military discipline in the Armed Forces
of Ukraine and also ensuring constitutional rights of the military personnel. It has
acted in Ukraine since 2002. The inclusion of this body in the military justice system
is debatable as it doesn’t conduct prejudicial investigation. However, this body is the
only specialized body responsible for providing law and order in the Armed Forces
of Ukraine and therefore it is considered in this review.

Legal regulation. The organization and activity of the Military Service of Law
and Order is regulated by law of Ukraine “About Military Service of Law and Order
in the Armed Forces of Ukraine” of March 7, 2002 (IIpo BiiicbkoBy cny»x6y mpaso-
nopAnKy y 36poitHux Cunax Ykpainu: 3akon Ykpaian Ne 3099-I11 Bix 7.03.2002).
The details of its functioning are regulated by orders of the Ministry of Defense of
Ukraine (ITpo sarBepmxeHHsA IHCTpyKIii mpo opraHizaniio maTpyn1bHO-IOCTOBOL
cmyx6u BiiicbkoBolo cmyx6010 npaBonopsaaky y 36poitanx Cumax Ykpainn: Hakas
MinicrepcTBa 0o60oponnu Ykpainu Ne 515 Big 10.10.2016).

Competence. Under the purview of Military Service of Law and Order fall:
1) providing law and order and military discipline among the military personnel
of the Armed Forces of Ukraine; 2) prevention of crimes and other offences in the
Armed Forces of Ukraine and their cessation; 3) protection of life, health, rights
and legitimate interests of the military personnel, persons liable for military duty
during military training, employees of the Armed Forces of Ukraine; 4) protection
of property of the Armed Forces of Ukraine against theft and other unlawful in-
fringements; 5) fighting subversion and acts of terrorism on military facilities. This
body performs a wide range of tasks which include: execution of decisions on the
maintenance of servicemen on guard duty; execution of a criminal sentence in the
form of detention of servicemen in a disciplinary battalion; assistance to bodies car-
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rying out operative investigative activities and pre-trial investigation, etc. According
to researchers, the specialization of Military Service of Law and Order consists in
distribution of its competence on the Armed Forces of Ukraine and their structural
elements (Kotnspenko, 2013).

The Military Service of Law and Order has the right to apply physical force, spe-
cial means and firearms while implementing its functions.

System. The Military Service of Law and Order consists of: (1) governing bodies,
including the Head Department of the Military Service of Law and Order of the
Armed Forces of Ukraine; Central Management in the City of Kiev and Kiev Region
and Territorial Departments (Western, Southern, and Eastern); zone departments
(that can be created in garrisons, military units etc); (2) divisions: protection of mil-
itary facilities; uniformed police; traffic safety; special forces; (3) Training Center of
the Military Service of Law and Order. Thus, the system of the Service corresponds
to the structure of Armed Forces.

The general management of the Military Service of Law and Order is performed
by the Minister of Defense of Ukraine through the Chief of the General Staff of
Ukraine. The Minister of Defense makes decisions on the creation of divisions of the
Service and defines their areas of operation. He also appoints chiefs of the Head De-
partment of the Service, its Central and Territorial Departments, their deputies for
representation of the chief of the General Staff. Other heads of structural divisions
of the Military Service of Law and Order are appointed by the chief of the General
Staff on the recommendation of the chief of the Head Department of the Service.

The size of the personnel of the Military Service of Law and Order is defined
by the Minister of Defense of Ukraine, proceeding from dislocation of troops.
The maximum size of the Service must not exceed 1,5% of the total number of the
Armed Forces of Ukraine. As this number is determined by the relevant Law for
261,000 people (ITpo uncenpricTs 36poitHux Cun Ykpainu: 3akoH Ykpainu Ne 235-
VIII Big 05.03.2015), the maximum size of the Military Service of Law and Order is
3915 employees.

Reform. It is planned to create military police on the basis of the Military Service
of Law and Order. It is provided by the Strategic Defensive Bulletin of Ukraine of 2016
(ITpo pimenns Pagy HanioHanbHOI 6e3mexn i o6oponn Ykpainu Big 20 TpaBHA 2016 p.
«ITpo Crpateriunnit oboponHmit 61meTeHp Ykpainm»: Ykas [Ipesugenra Ykpainn
Ne 240/2016 Bix 6.06.2016) and of 2021 (ITpo pimenns Pagy HanionanpHOI 6e3mexn
Ta obopoHM YKpainm Bif 20 cepnHa 2021 p. «IIpo Crpateriunmit 060poHHMIT
OroneTeHb Ykpainu»: Ykas [Ipesugenta Ykpainn Ne 473/2021 Big 17.09.2021). In ac-
cordance to it, the military police must be able to perform the tasks of maintaining
law and order in the system of the Ministry of Defense of Ukraine. At the same time,
it is planned to develop the capabilities of investigative units and operational-search
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units of the military police, and develop the capabilities of its governing bodies to
ensure law and order and anti-terrorist support of potentially dangerous objects in
the system of the Ministry of Defense of Ukraine. It is also expected to achieve com-
patibility of the military police with the relevant structures of NATO member states.

The bill of military police Ne 1805 was presented to parliament in 2015, how-
ever, it wasn’t included in the agenda (IIpo BiiicbkoBy mominito: IIpoekT 3akoHy
Yxpaiam Ne 1805 Bix 21.01.2015). Further on, the Ministry of Defense of Ukraine de-
veloped the bill of military police (Pomenko, 2017), but it did not present the results.
At the beginning of 2022, new legislative initiatives in this area appeared, related
to the bills “On the State Bureau of Military Justice” Ne 6569 (IIpo ep>xaBHe 6r0po
BilicbkoBoi octuiii: TIpoekt 3akony Ykpaium Ne 6569 Bip 28.01.2022) and “On
the Military Police” Ne 6589-1 (Ilpo BiiicpkoBy mominito: ITpoekt 3akony Ykpainn
Ne 6569-1 Bim 15.02.2022). They are in the parliament, but have remained without
consideration so far.

The main difference between military police and the existing Military Service of
Law and Order is the expansion of its competence for crime investigation committed
by the military personnel and/or military crimes (Jlankisn, 2018). For example, the
bill Ne 1805 provided the military police would investigate military crimes and also
crimes committed by employees of the Ministry of Defense and of the Armed Forces
of Ukraine during their official duties or in the territory of military facilities. The
Strategic Defensive Bulletin suggested allotting military police with prejudicial in-
vestigation functions and carrying out operational search activity. These functions
had to be implemented in the military crimes committed by the military personnel
of the Armed Forces of Ukraine.

It is necessary to consider that allotting military police with such functions will
be in conflict with the competence of the State Bureau of Investigation, to which
investigation of military crimes is entrusted by part 4 of article 216 of the Criminal
Procedure Code of Ukraine. It is supposed that investigation of such crimes by mil-
itary police will be more effective because its structure corresponds to the system
of the Armed Forces of Ukraine more. For example, in justifying the creation of
military police, the authors of draft law Ne 6569-1 pointed out that the Military Law
Enforcement Service in the Armed Forces of Ukraine does not have any authority to
carry out operational-search measures, pre-trial investigation of military criminal
offenses and bring perpetrators to criminal responsibility. In 2021, about 12,000 ser-
vicemen who left their places of service without official leave were put on the wanted
list. At the same time, the bodies of the National Police of Ukraine did not conduct
a proper search for these persons in the framework of their operational-search cases.
The leadership of the National Police initiated the involvement of servicemen of the
operational units of the State Bureau of Investigation in the search. However, during
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2021, the State Bureau of Investigation opened only one operational-search case to
search for a serviceman who left the place of service without official leave, and does
not respond to suggestions about the need to intensify this work (ITosicHroBanbHa
3ammcka o npoekty 3akony «IIpo BiricbkoBy momimito» Ne 6569-1 Big 15.02.2022).

However, corporate solidarity can be a problem because both the military police
and objects of its activity belong to the sphere of management of the Ministry of De-
fense. From this point of view, the State Bureau of Investigation is more a indepen-
dent, objective and impartial body. So, it is necessary to create additional guarantees
of the independence of military police from the military command.

The definition of the system and structure of the military police is another im-
portant issue. In accordance with draft law No. 6569-1, the activities of the mili-
tary police are managed by the chairman and his deputies. The military police will
consist of the following units: 1) the central office; 2) main zonal administrations
and local administrations; 3) special units; 4) guardhouse; 5) disciplinary battalions;
6) training centers.

The personnel of the military police consists of military personnel, civil ser-
vants, and other employees. The personnel will be formed, first of all, on the basis
of the servicemen of the Military Law Enforcement Service in the Armed Forces of
Ukraine.

The basis of the military police will be: 1) military policemen, who will perform
the main functions of ensuring military discipline, preventing the commission of
crimes among military personnel, adequate and prompt response both to the facts
of administrative offenses and criminal acts committed by military personnel; 2) in-
vestigators who will carry out pre-trial investigation of crimes, and interrogators
who will investigate criminal offenses; 3) inspectors who will carry out special pre-
vention in the form of inspections of compliance with the legal requirements in the
Armed Forces of Ukraine, other military formations, the Ministry of Defense of
Ukraine, territorial defense authorities, state customers in the field of defense, and
executors of the state contract (agreement) for defense procurement; 4) officers on
special assignments who will assist prosecutors in representing the interests of the
state in the field of defense and national security of Ukraine in courts, represent the
interests of the military police in courts, as well as exercise other powers in the cases
specified by law.
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Education and Preparation

Effective work of the military justice system requires a high level of training of its
personnel considering specificity of the military sphere. The staff of these bodies
must have a sufficient level of the general legal knowledge and also special knowl-
edge in the sphere of military law. Such knowledge includes the basics of the tactics
and methods of combat operations, departmental acts of the Ministry of Defense,
disciplinary charters for military personnel, and more.

Today, studying of military law in Ukraine is provided by the training program
of two higher educational institutions only: the Military Institute of the Kiev Na-
tional University of Taras Shewchenko and Military Law Faculty of the National
Legal University of Yaroslav the Wise.

For example, a military advocate faculty functions within the structure of the
National Legal University of Yaroslav the Wise. It conducts now training of lawyers
for the Ministry of Defense of Ukraine, Military Service of Law and Order, National
Guard of Ukraine, Public Service of Ukraine on Emergency Situations, State Pro-
tected Service of Ukraine, and the Public Special Service of Transport. During their
training at the faculty, students and cadets study about 20 special disciplines, such
as history of wars and military art, tactics, Charters of the Armed Forces of Ukraine,
legal work in the Armed Forces of Ukraine, the basics of military management, etc.
Thus, training of graduates of the faculty provides optimum connection of funda-
mental legal knowledge with special skills of the military personnel (Official site of
Military Law Faculty).

The training of military lawyers at the Military Faculty of Finance and Law of the
Military Institute of the Kiev National University of Taras Shewchenko has a similar
program. Future military lawyers are taught in two majors there: (1) “Legal sup-
port of activity of troops” for legal service of the Ministry of Defense of Ukraine;
(2) “Law-enforcement activity in the Armed Forces of Ukraine” for the Military
Service of Law and Order (Official site of Military Institute of Taras Shevchenko
National University of Kiev).

As needed, the tasks of training military courts and military police personnel can
be added to the existing majors at these universities. The problem is a small number
of students. Their number is defined by the provisional order from the Ministry of
Defense and other structures. The duration of the studies is 5,5 years. Thus, it is
impossible to teach quickly a large number of staff for the bodies of military justice.

Another problem is that the fixed order of selection of judges and prosecutors
provides an open competition for all interested in these positions. Therefore, there
are no guarantees the position of the military prosecutor or the military judge will
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be taken by the person having special knowledge in the military sphere. The acqui-
sition of this knowledge is possible after appointment to the post, for example, by
means of a refresher training for military prosecutors or military judges. For this
purpose, it is necessary to develop appropriate programs in special educational insti-
tutions: Training Center for Prosecutors of Ukraine and National School of Judges of
Ukraine. It is also possible to create their specialized units on the basis of the higher
educational institutions training staff for military justice.

Conclusions

1. There is no complete system of military justice in Ukraine. The only body func-
tioning fully in this area is the Specialized Prosecutor’s Office in the Military and
Defense Sphere, which is not a military body. Separate powers belong to Military
Service of Law and Order. However, their activity isn’t coordinated. The neces-
sary element of the military justice system, namely military courts, is absent.

The military justice system should be built based on the following concept:
the body carrying out operational search activity and prejudicial investigation of
military crimes—the body carrying out criminal prosecution on such crimes—
the body considering actual cases on such crimes. This concept corresponds to
the following system of military justice: military police—military prosecutor’s
office—military court. For this purpose, Ukraine needs to reform Military Ser-
vice of Law and Order into military police and to create military courts.

2. The history of the military justice system of Ukraine shows a gradual course to-
wards demilitarization. This course has changed since 2014, however, the chang-
es aren’t deep and systematic. Therefore, a revival of the military justice system
should be considered as a temporary measure. It is necessary to provide a possi-
bility of its drawdown with the end of the war between Ukraine and the Russian
Federation and the restorative transition period after that.

3. The subject sphere of military justice demands clarification. The main criterion
for its definition are the military crimes committed by the military personnel.
Civilians can be subject to jurisdiction of military justice only in case of com-
plicity in military crimes. At the same time, it is necessary to provide a possibil-
ity of distribution of jurisdiction of military justice for other than military crimes
of the military personnel in exceptional cases, for example, in the absence of bod-
ies of civil justice or in combat situations. Also, it is necessary to include issues of
the appeal of decisions, actions or inactivity of the bodies of military command
in the jurisdictional competence of military justice.
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4. The political will of the Ukrainian authorities, first of all of the President of
Ukraine since these matters belong to his competence, is necessary for reforming
the military justice system. Care should be taken that the issues of the creation
of military courts or military police do not become a subject of political strug-
gles. The architecture of this reform has to be depoliticized and developed by
independent experts. Support of foreign partners of Ukraine, who often spoke
against the existence of military justice previously, is also expedient.

5. The reform of the military justice system has to be made comprehensively. The
reforms of the military police, the military prosecutor’s office and the military
court have to be harmonized as regards their competence and interaction. The
uniform concept of reforming of the military justice system in Ukraine has to
be developed for this purpose. Researchers, representatives of bodies of military
justice and military management, public figures and foreign experts have to be
included in its creation.

6. The sphere of legislative regulation of the military justice system has gaps in it. At
the same time, the legislative regulation of the bodies of military justice should
be carried out in their entirety as they are closely linked. For this purpose, it is
necessary to develop and accept a simultaneous package of laws pertaining to
military courts and military police and introduce corresponding changes into
the Criminal Procedural Code, the Laws About Judicial System and the Status of
Judges, About the Prosecutor’s Office, and others. The draft of the Military Code
may be proposed which would settle the questions of the organization and activ-
ity of various bodies of military justice. The efforts of certain developers of bills
(Presidential Office, the Prosecutor General’s Office, the Ministry of Defense)
should be coordinated from a uniform center.

7. Military courts need to be revived as part of judicial system. Their jurisdiction
has to extend to military crimes, judicial control of investigation of these crimes
and application to the military personnel of coercive measures, administrative
cases of military command. In some cases, military courts must be given ju-
risdiction in consideration of all crimes committed by the military personnel
and also replace civil courts in territories where the system of the general courts
doesn’t work.

Ukraine needs approximately 12-15 military courts with a total number of
150 judges. The creation of military courts is necessary at the level of the first
instance. Military courts should not form a closed system, therefore, it is neces-
sary to provide a possibility of the appeal of their decisions in the general Courts
of Appeal or in the Supreme Court.

Judges of military courts must have special knowledge in the military sphere.
Accordingly, it is necessary to provide additional requirements for the candi-
dates: they must have officer ranks and be on military service or in reserve.
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It is important that military courts have no extraordinary or special status
that is forbidden by the Constitution. Therefore, all matters of their creation, the
appointment of judges and the implementation of legal proceedings have to be
carried out by the general rules of the judicial system of Ukraine.

8. The specialized prosecutor’s offices in the defense sphere are the important ele-
ment of the military justice system exercising supervision of activity of law en-
forcement bodies in the military sphere, the organization and the procedural
control in investigation of military crimes, maintenance of public charge for
these cases, and representation of the interests of the state in court. However, the
existence of this prosecutor’s office loses expediency due to the functioning of the
State Bureau of Investigation. Therefore, it is necessary to specify its competence.
It is also necessary to improve the system of this prosecutor’s office so that it cor-
responds to the military-political structure of Ukraine.

9. The Military Service of Law and Order is the body carrying out police and disci-
plinary functions in the Armed Forces of Ukraine. It has to be reformed into mil-
itary police, which needs to have the functions of carrying out operational search
activity and prejudicial investigation in military crimes and other crimes of the
military personnel. Therefore, military crimes should be excluded from the ju-
risdiction of the State Bureau of Investigation. Military police needs to guarantee
its independence from the bodies of military management and to communicate
with the military prosecutor’s office and the military court in matters of func-
tional competence.

10. The role of public organizations and the mass media in the reform of military
justice is not satisfactory. To strengthen it, questions related to the reform have to
be debated in public and published in the media properly.
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