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XI.PROFESINEI PRAKTIKAI AKTUALESNES GYNEJO TEISES

BAUDZIAMAJAME PROCESE

4. Gynéjo teisé aktyviai dalyvauti valstybiniy baudziamojo proceso subjekty atlieckamuose
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4.3.

4.4.
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4.1.4. Gynéjo teisé ir realios galimybés ginamojo apklausy metu naudoti apklausa
fiksuojancias technines priemones ar jranga

4.1.5. Gynéjo pareigos susipazjstant su apklausos protokolu

. Gynéjo teisé dalyvauti veiksmuose, kurie atliekami su jtariamuoju ar kaltinamuoju,

jtariamojo ar kaltinamojo arba jy gynéjo prasymu atliekamuose veiksmuose,

o ikiteisminio tyrimo pareigiino, prokuroro ar teiséjo leidimu ir bet kokiuose kituose

jrodymuy rinkimo veiksmuose

4.2.1. Veiksmy, kurie atliekami su jtariamuoju ar kaltinamuoju, jtariamojo ar
kaltinamojo arba jy gynéjo prasymu atliekamy veiksmy bei bet kokiy kity

irodymy rinkimo veiksmy, kuriuose leidziama dalyvauti gynéjui, samprata .........
4.2.2. Gynéjo dalyvavimo veiksmuose, kurie atliekami su jtariamuoju ar kaltinamuoju,
itariamojo ar kaltinamojo arba jy gynéjo prasymu atliekamuose veiksmuose bei
bet kokiuose kituose jrodymy rinkimo veiksmuose, kurinose dalyvauti gynéjui
leidzia ikiteisminio tyrimo pareiginas, prokuroras ar teiséjas, tikslai, teikiama

nauda ir rizikos
4.2.3. Gynéjo dalyvavimas veiksmuose, kurie atliekami su jtariamuoju ar kaltinamuoju,
itariamojo ar kaltinamojo arba jy gynéjo prasymu atliekamuose veiksmuose bei
bet kokiuose kituose jrodymy rinkimo veiksmuose, dalyvauti kuriuose gynéjui
leidzia ikiteisminio tyrimo pareigiinas, prokuroras ar teiséjas ........oceusnnn.
Gynéjo teisé dalyvauti veiksmuose, dalyvauti kuriuose gynéjuileidziama ex lege
(pagal jstatyma)
Gynéjo teisé dalyvauti kardomosios priemonés suémimo skyrimo ginamam

jtariamajam (kaltinamajam), termino nustatymo ar pratesimo bei skundy dél
suémimo nagrinéjimo procese
4.4.1. Kardomosios priemonés suémimo reik§mé gynybai
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XI.
PROFESINEI PRAKTIKAI AKTUALESNES GYNEJO TEISES
BAUDZIAMAJAME PROCESE

4. GYNEJO TEISE AKTYVIAI DALYVAUTI VALSTYBINIU BAUDZIAMOJO PROCESO
SUBJEKTU ATLIEKAMUOSE PROCESO (TYRIMO) VEIKSMUOSE IR PRIIMANT
PROCESINIUS SPRENDIMUS

4.1. Gyngjo teisé¢ dalyvauti visose ginamo jtariamojo (kaltinamojo) apklausose

Gynéjo teise dalyvauti visose ginamo jtariamojo (kaltinamojo) apklausose — bendriau-
sia prasme, prizitréti ir lydéti jtariamajj (kaltinamajj) baudziamajame procese (vok. Be-
treuung des Beschuldigten) — formuluoja BPK 48 straipsnio 1 dalies 2 punktas. Baudziamo-
jo proceso kodekso nuostatos, reglamentuojanéios jtariamojo (kaltinamojo) apklausas,
kartais pakartoja $ia gynéjo teise. Pavyzdziui, BPK 189 straipsnio § dalis atskirai nurodo
gynéjo teise dalyvauti pas ikiteisminio tyrimo teiséja atliekamoje ginamo jtariamojo ap-
klausoje, BPK 190 straipsnio 2 dalis — gynéjo teis¢ dalyvauti ginamo jtariamojo akista-
toje. Sioje monografijoje aptariant gynéjo teise susitikti ir bendrauti su ginamuoju jau
buvo atkreiptas démesys ir i tai, kad kai kurios Baudziamojo proceso kodekso nuostatos
expressis verbis pabrézia ir gynéjo teise su ginamu jtariamuoju (kaltinamuoju) susitikti
ir bendrauti dar iki apklausos. Pavyzdziui, BPK 10 straipsnio 1 dalis nurodo, jog teisé
i gynyba, kurios dalis yra ir teisé turéti gynéja, itariamajam turi buti uztikrinta nedelsiant
nuo sulaikymo ar pirmosios apklausos momento. Pagal BPK 48 straipsnio 1 dalies 2 ir
3 punktus bei 5o straipsnio 1 dalj, teise susitikti ir bendrauti su ginamu jtariamuoju (kal-
tinamuoju), taip pat ir su sulaikytu jtariamuoju gynéjas turi dar iki pirmosios apklausos,
pries apklausq ar pries teismo posédj.

Gynéjo teise dalyvauti ginamo jtariamojo (kaltinamojo) apklausose akcentuoja
ir tarptautinés bei Europos Sajungos teisés aktai. Europos parlamento ir Tarybos 2013
m. spalio 22 d. direktyvos 2013/48/ES ,dél teisés turéti advokatg vykstant baudziama-
jam procesuiir Europos are$to orderio vykdymo procedaroms ir dél teisés reikalauti, kad
po laisvés atémimo buty informuota tredioji $alis, ir teisés susisiekti su tre¢iaisiais asme-
nimis ir konsulinémis jstaigomis laisvés atémimo metu“ 3 straipsnio 1 dalyje nurodyta
,bendroji“ valstybés narés pareiga uztikrinti, kad jtariamieji (kaltinamieji) turéty teise
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turéti advokata tokiu laiku ir badu, kad atitinkami asmenys galéty praktigkai ir veiksmin-
gai pasinaudoti savo teisémis j gynyba. Pagal direktyvos 3 straipsnio 2 dalj, bet kuriuo
atveju jtariamieji arba kaltinamieji turi teise turéti advokatg nuo toliau i§vardyty momen-
ty, atsizvelgiant j ta, kuris yra ankséiausias: (i.) prie$ juos apklausiant policijoje, kitoje
teisésaugos institucijoje ar teisme; (ii.) tyrimo arba kitoms kompetentingoms valdzios
institucijoms atliekant tyrimo ar kitus jrodymy rinkimo veiksmus pagal 3 dalies
c) punkta, t. y. tokiuose tyrimo arba jrodymy rinkimo veiksmuose, jei tie veiksmai yra
numatyti pagal nacionaling teise ir jei jtariamasis arba kaltinamasis privalo arba jei jam
leidziama dalyvauti atitinkamame veiksme: (a.) asmens atpazinimuose, (b.) akistatose,
(c.) nusikaltimo atkdrimuose; (iii.) nepagristai nedelsiant nuo laisvés at¢émimo mo-
mento; (iv.) kai jie $aukiami atvykti j jurisdikcija baudZziamosiose bylose turintj teisma,
deramu laiku pries§ jiems atvykstant j ta teisma. Direktyvos 3 straipsnio 3 dalyje pabrézia-
ma, kad teis¢ turéti advokatq sudaro inter alia teisé, kad j jtariamyjy (kaltinamyjy)
apklausa atvykty ir joje veiksmingai dalyvauty jy advokatas.

Beje, pagal nacionalinio baudziamojo proceso jstatymo raide, gynéjas ne tik turi teise
dalyvauti visose ginamo jtariamojo (kaltinamojo) apklausose, bet ir ,bendraja pareiga“
nurodytu laiku atvykti pas ikiteisminio tyrimo pareigana, prokurorg ar j teisma; taigi
ir j ginamo jtariamojo (kaltinamojo) apklausa. Negalédamas atvykti, apie neatvykima ir
jo priezastis gynéjas privalo i§ anksto pranesti ikiteisminio tyrimo pareiganui, prokuro-
rui ar teismui, o jei neatvyksta be svarbios priezasties, gynéjui gali bati skiriama BPK 163
straipsnyje numatyta — iki 30 MGL (1 500 €) dydzio — bauda (BPK 48 str.2d. 2 p.).

Baudziamojo proceso kodeksas nedetalizuoja ir viso labo tik fragmentiskai nurodo, ko-
kias proceso teises ir procesines galimybes turi gynéjas, dalyvaudamas ginamo jtariamo-
jo (kaltinamojo) apklausose, ir visiskai neatsako (Ziarint i$ esmés, vargu ir ar gali atsaky-
ti) j daugybe kasdienéje gynybos praktikoje kylan¢iy dilemy. Pavyzdziui, ar gali gynéjas
tiesiogiai ginamo jtariamojo (kaltinamojo) apklausos metu patarti ginamajam neatsa-
kyti j uzduotq klausimg ar nurodyti, ka konkrec¢iai j uzduotg klausimg atsakyti? Ar gali
pats gynéjas atsakyti j klausima, kuris uzduodamas apklausiamam ginamam jtariamajam
(kaltinamajam)? Ir pan.

BaudzZiamojo proceso kodekso 48 straipsnio 1 dalies 6 punkte tenurodyta, jog da-
lyvaudamas jtariamojo (kaltinamojo) apklausose, gynéjas turi teise uzduoti klausimus,
pradyti paais$kinimy ir daryti pareikimus. Jei gynéjo dalyvavimui ginamo jtariamojo
apklausose pagal teisés analogija (a simile) taikysime BPK 178 straipsnio 5 dalj, tai gyné-
jas dar turi teise apklausos metu susipazinti su ginamo jtariamojo apklausos protokolu
ir teikti pastabas dél $io protokolo turinio. Tas pats nurodyta ir BPK 179 straipsnyje. Kai
kurios kitos BaudZiamojo proceso kodekso normos vardija tam tikras gana specifines
gynéjo teises ginamojo apklausos metu. Pavyzdziui, BPK 188 straipsnio 5 dalis numa-
to gynéjo teise pradyti, kad j nepilnamecio jtariamojo apklausa baty pakviestas psicho-
logas ir (ar) valstybinés vaiko teisiy apsaugos institucijos atstovas bei kad bity daromas
nepilnamecio jtariamojo apklausos garso ir vaizdo jrasas. BPK 189 straipsnio 1 dalis
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suteikia gynéjui teise prasyti apklausti ginama jtariamajj pas ikiteisminio tyrimo teiséja,
0 BPK 190 straipsnio 4 dalis suteikia gynéjui teis¢ uzduoti klausimus j akistatg suvestiems
asmenims. Apklausiant kaltinamajj teisminio baudziamosios bylos nagrinéjimo etape,
gynéjas i§ esmés teturi tik ,bendrasias” nagrinéjimo teisme dalyviy teises, pavyzdziui,
,bendraja* teise uzduoti klausimus apklausiamiems asmenims, tarp jy ir apklausiamam
kaltinamajam (BPK 275 str. 1 d.), ,bendraja“ teise ar galimybe prieitarauti teisiamojo
posédzio pirmininko veiksmams (patvarkymams), taigi ir veiksmams, kurie neteisétai
pazeidzia apklausiamo kaltinamojo teises ar interesus (BPK 241 str. 3 d.), nerasytq teise
ar galimybe pragyti teisiamojo posédzio pirmininko atmesti kaltinamajam uzduota klau-
sima, jei $is nesusijes su byla ar yra menamas (BPK 275 str. 1ir 6 d.) ir t. t.

BaudZiamojo proceso kodeksas nedetalizuoja net ir apklausiamo jtariamojo (kalti-
namojo) teisiy apklausos metu, tad k3 jau ten plac¢iau bekalbéti apie jtariamojo (kal-
tinamojo) gynéjo teises. BPK 21 straipsnio 4 dalis ir 22 straipsnio 3 dalis, kuriose yra
jtvirtintos ,bendrosios“ jtariamojo ir kaltinamojo teisés, tejvardina tik jtariamojo (kalti-
namojo) teise duoti parodymus, tyléti ir (ar) atsisakyti duoti parodymus apie savo paties
galimai padaryta nusikalstama veika.

Beje, siuo aspektu negalima nutyléti, jog baudziamojo proceso jstatymo akcentas
»apie savo paties galimai padaryta nusikalstama veika“ yra akivaizdziai nepagris-
tas, visi$kai bereikalingas (perteklinis) ir rodo aisky baudziamojo proceso jstaty-
mo jkaltinantj polinkj (kryptinguma). [tariamasis (kaltinamasis) yra apklausiamas
ne apie nusikalstamgq veikq (nes buvo tokia veika ar tokios nebuvo, juo labiau ar ta veika
yra jtariamojo (kaltinamojo) veika (savo paties) ir pan., galima konstatuoti tik jsiteiséjus
apkaltinamajam teismo nuosprendziui), o apie tam tikra jvykj, jo aplinkybes, paties jta-
riamojo (kaltinamojo) atliktus veiksmus, supratima, siekius ir pan. Baudziamojo proceso
jstatymo teiginys ,apie savo paties galimai padarytq nusikalstamg veika® — tai aigkiai jkal-
tinantis teiginys, i$rei$kiantis baudziamojo persekiojimo institucijy poziarj j jtariamojo
(kaltinamojo) apklausg ir parodymus.

Teisiy ir galimybiy, kuriomis jtariamasis gali naudotis jo apklausos metu (apart jau
minéty teisiy tylétiir (ar) atsisakyti duoti parodymus ,apie savo paties galimai padaryta
nusikalstama veikq“), nevardija ir BPK 187 — 189 straipsniai. I§ $iy procesiniy nuostaty gal
tik netiesiogiai galima jzvelgti jtariamojo teise prie$ pirmaja apklausa bei visas kitas ap-
klausas, jei kei¢iasi jtarimo turinys, pasiradytinai gauti prane$imgq apie jtarima ar proku-
roro nutarima pripazinti jtariamuoju (BPK 187 str.). Ziarint formaliai, visiskai kitaip Bau-
dziamojo proceso kodeksas elgiasi, pavyzdziui, su liudytoju: BPK 81 straipsnyje expressis
verbis (viename straipsnyje ir aiskiai) yra nurodyta, kad liudytojas turi teise inter alia duo-
ti parodymus savo gimtaja kalba ir naudotis vertéjo paslaugomis, jei apklausa vyksta jam
nesuprantama kalba, susipazinti su savo parodymy protokolu ir daryti jame pakeitimus
bei pataisas, pra$yti, kad baty daromijo parodymy garso ir vaizdo jrasai, pats surasyti pa-
rodymus ir t. t. Zifirint i§ esmés, situacija gal néra tiek dramatigka, nes $ios baudziamojo
proceso jstatymo nuostatos, nors ekspliciti$kai yra skirtos liudytojui, a simile vis délto
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yra taikytinos ir jtariamojo apklausoms ikiteisminio tyrimo metu. Pagal BPK 271
straipsnio 2 dalj ir 272 straipsnio 1 dalj, apklausiamas kaltinamasis turi teise prisipazinti
ar neprisipazinti kaltu padarius jam jkaltinta nusikalstamg veika, teise¢ motyvuoti savo
atsakymga dél kaltinimo, taip pat teise duoti paaiskinimus, atsakyti j klausimus arba tyléti
ir (ar) atsisakyti duoti parodymus vélgi ,apie savo paties galimai padaryta nusikalstama
veika®, duoti paaiskinimus dél teisme tiriamy jrodymuy.

Nekelia nuostabos, jog esant tokiam ribotam apklausiamo jtariamojo (kaltinamojo)
teisiy reguliavimui, dar skurdesnis yra jo gynéjo teisiy detalizavimas ir uztikrinimas.

Be to, kaip ir jvairus kitas procesine reik§me turintis gynéjo elgesys baudziamajame pro-
cese, greta ar uZ baudziamojo proceso, taip ir gynéjo teisés bei galimybés ginamo jta-
riamojo (kaltinamojo) apklausoje yra reglamentuojamos ne tik jsakmiomis teisés
normomis (imperatyviai), betir dispozityviuoju teisinio reguliavimo metodu, kuris lei-
dzia gynéjui viskg, kas néra uzdrausta jstatymu. Tad gynéjas ginamo jtariamojo (kaltina-
mojo) apklausoje gali atlikti visus (bet kokius) veiksmus, kurie yra reik§mingi gynybai —
patarti, reaguoti, padéti ir pan., jei jie néra tiesiogiai uzdrausti baudZziamojo proceso ar
kuriuo kitu jstatymu. PavyzdzZiui, gynéjo aktyvus jsiki$imas j jtariamojo apklausa ir pa-
tarimas ar priminimas ginamajam apklausos metu, kad jis turi teise neatsakyti j atskirus
uzduodamus klausimus ar turi teise apskritai tyléti, netgi gynéjo patarimas neatsaky-
ti i konkrety uzduoty klausimg, kad ir kaip nepatikty baudziamojo persekiojimo
institucijoms, yra gynéjo teisé, kurios nedraudzia baudziamojo proceso ar kuris kitas
jstatymas, taip pat ir profesiné advokato etika ir kuri neprie§tarauja jtariamojo apklausos
esmei; nepriestarauja ir baudziamojo proceso tikslams bei principams.

Zinoma, dalyvaudamas jtariamojo (kaltinamojo) apklausoje gynéjas ne tik turi tam ti-
kras teises, bet ir privalo laikytis jstatymy nustatytos $io proceso veiksmo ir teismo posé-
dzio tvarkos, vykdyti teisétus ikiteisminio tyrimo pareigno, prokuroro, teiséjo ir teismo
reikalavimus (BPK 48 str.2d. 3 p.).

4.11. Itariamojo (kaltinamojo) apklausos ir gynéjo dalyvavimo ginamo jtariamojo
(kaltinamojo) apklausoje tikslai

Baudziamojo proceso teisés doktrina apklausos sampratai, juo labiau definicijai jprastai
neskiria didesnio démesio. G. Goda, M. Kazlauskas ir P. Kuconis sako, jog apklausa — tai
proceso veiksmas, kurio metu gaunami parodymai (Goda, Kazlauskas et al., 2011, p. 311),
o parodymai — tai apklausiamo asmens perteikiama informacija (Goda, Kazlauskas et
al., 2011, p. 187-191, 198). Nors naudoja jmantresng retorika, R. Burda ir S. Kuklianskis
nepasako i§ esmés nieko kokybiskai naujo ar kito: apklausa — tai ,ypatinga verbalinio
bendravimo forma“ (Burda ir Kuklianskis, 2007, p. 10-12), ta¢iau $io verbalinio bendra-
vimo ypatingumas, anot ju, pasireiskia tik tuo, jog informacija yra ne tik gaunama, bet ja
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yra kei¢iamasi (taciau ta keitimgsi informacija ar informacijos mainy procesq $ie autoriai
velgi suvokia gana aiskiai vienpusi$kai — tyréjas turi i$aiSkinti apklausiamajam, kokios
informacijos i$ jo laukiama, o apklausiamajam informacija tyréjas pateikia ,per klausi-
mus, teigimus, ai$kinimus, pristatydamas save“); abi pusés per apklausa turi vienas kita
pazinti bei suvokti abipusi$kai teikiama informacija; abipusiy informacijos mainy metu
perduodama ir gaunama informacija daro poveikj apklausos proceso dalyviams (Burda
ir Kuklianskis, 2007, p. 11). Pasak $iy mokslininky, apklausq nuo paprasto verbalinio ben-
dravimo skiria dvi grupés ypatybiy: (i.) tai, kad bendravima apklausos metu reguliuoja
baudziamojo proceso jstatymas ir (ii.) tai, kad bendravimo apklausos metu dalykas yra
nusikalstamos veikos aplinkybés (Burda ir Kuklianskis, 2007, p. 12). Pasak P. Ancelio,
apklausa - tai ,procesinis jrodymy rinkimo arba jy patikrinimo badas (metodas) tyréjo
ir apklausiamojo dialogo ir kitokio bendravimo metu®, ,tiesos nustatymo vienas i§ bady®,
apklausos metu yra duodami parodymai (Tyrimo veiksmai baudziamajame procese, 2011,
p- 80). Kriminalistikos vadovélyje raSoma vélgi i§ esmés tas pats: apklausa — tai procesi-
nis nusikalstamos veikos tyrimo veiksmas, kurio metu ikiteisminio tyrimo pareigunas,
ikiteisminio tyrimo teiséjas, teismas, grieztai laikydamiesi baudZiamojo proceso normy
reikalavimy, ypatingo verbalinio bendravimo (apklausos) metu i§ apklausiamojo asmens
parodymy forma gauna ir uzfiksuoja informacija (duomenis) apie aplinkybes, turinéias
reikmés nusikalstamai veikai istirti (Kriminalistika, 2013, p. 84). Toliau $iame krimina-
listikos vadovélyje veik pazodziui yra perra§oma auksciau atskleista R. Burdos ir S. Ku-
klianskio suformuluota apklausos samprata ir su ja susijusios kategorijos.

Panasiaij apklausq zvelgia ir kity valstybiy baudZiamojo proceso teisés mokslininkai.

Vienas Zymiausiy Vokietijos procesualisty H. Henkel sako, jog kadangi kaltinamasis
gali geriausiai papasakoti apie jvykj, jo apklausa yra i§skirtinés svarbos $altinis ar priemo-
né (vok. ein hervorragend wichtiges Mittel), kuri padeda i$siai$kinti faktines jvykio aplin-
kybes (Henkel, 1968, p. 173). Jam antrina K. Peters: jrodymai yra tai, kas padeda atskleisti
jvykio faktinius ir personalinius aspektus. Ivykis atskleidziamas naudojant asmeninius
ar daiktinius jrodymus (vok. Personalbeweis ar Sachbeweis). Pirmuoju atveju jrodinéjimo
priemoné / jrodymy $altinis (vok. Beweismittel) yra zmogus, antruoju — daiktas. Jei jrodi-
néjimo priemone / jrodymy $altiniu yra Zzmogus, jrodymas gali bati subjektyvus ar objek-
tyvus. Asmeninis jrodymas yra laikomas subjektyviu, jei yra paremtas zmogaus Zinojimu,
suvokimu, pojiciais ar mastymu. Zmogus kaip subjektyvus asmeninis jrodymas yra akty-
vi jrodinéjimo priemoné (vok. aktives Beweismittel) — zmogus kaip jrodinéjimo subjektas
veikia aktyviai, daro jtaka. Budas, kuriuo Zmogus kaip aktyvus jrodinéjimo subjek-
tas veikia, yra jo parodymai (vok. Aussage) (Peters, 1985, p. 325).

Siandienos Vokietijos vyraujanc¢ia baudziamojo proceso teisés doktring formuojan-
¢io W. Beulke retorika yra kiek labiau formali ir akademiska: apklausq (vok. Vernehmung)
jis apibrézia kaip valstybés institucijos, igyvendinant jai priskirtas funkcijas, atliekama
asmens apklausinéjima (vok. Befragung), kurio metu siekiama gauti asmens parody-
mus (Beulke, 2010, p. 73). Apklausa gali biiti suprantama formaligja (vok. formeller Ver-
nehmungsbegriff) ir materialigia (materieller Vernehmungsbegriff) prasmémis (Beulke,
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2010, p. 73); nuo apklausy W. Beulke atskiria spontaniskus pareiskimus (vok. Spontandufe-
rungen) ir informacinj apklausinéjimq (vok. informatorische Befragung) (Beulke, 2010,
p. 75; Vetter, 2018, p. 120-122).

C. A. Hosuxos sako, kad kaltinamojo parodymais yra ,su byla susije bei pagal forma
ir turinj leistini duomenys, kuriuos kaltinamasis pranesé (perteiké) ikiteisminio tyrimo
metu ar nagrinéjant byl teisme atliktos apklausos, akistatos, parodymy patikrinimo vie-
toje ir parodymo atpazinti metu“ (Hosukos, 2004, p. 15).

Ankstesniame moksliniame tyrime jau esu pazyméjes, jog Konstitucijos 31 straipsnio
3 dalyje jtvirtinta teisiné savoka parodymai turi buti suvokiama placdiau, nei tg daro
Lietuvoje vyraujanti baudziamojo proceso teisés doktrina. Parodymais Konstitucijos
31 straipsnio 3 dalies prasme yra laikytinas bet koks (tad tiek Zodziu, tiek rastu, tiek bet
kokia kita forma isreik$tas) duomeny apie tiriama nusikalstamg veika ar kitas pro-
cesing ar jrodomaja reik$§me turincias aplinkybes pranesimas baudziamojo perse-
kiojimo institucijos pareiganui ar teismui, ar bet kuriam $io pareigano pavedimu
ar su jo zinia veikian¢iam priva¢iam asmeniui, kai tokj informacijos perteikima
is$auké tiesioginé ar netiesioginé baudziamojo persekiojimo institucijos pareigi-
no ar teismo, ar jo pavedimu ar su jo zinia veikusio privataus asmenis iniciatyva
(Merkevitius, 2008a, p. 495). Itariamojo apklausomis, kuriy metu jprastai ir yra gaunami
jtariamojo parodymai, pagal Konstitucija turi bati kvalifikuojami ne tik formalas pro-
ceso veiksmai, numatyti BPK 188 ir 189 straipsniuose, bet ir kiekvienas (bet kuris) ki-
tas baudziamojo persekiojimo institucijos pareigiino ar teismo (teiséjo) elgesys, kuris
yra tinkamas ir kuriuo siekiama i§gauti asmenj jkaltinan¢ia informacija (Merkevicius,
2008a, p. 496).

Skirtingai nei Lietuvoje vyraujancios baudziamojo proceso teisés doktrinos atstovau-
jama formalioji parodymy (apklausos) samprata, materialusis arba j apklausos rezultatq
orientuotas apklausos (parodymy) suvokimas akcentuoja ne subjektyvy apklausiamo
asmens suvokimga (pojiitj, vertinima), ar tam tikra situacija, kurioje jis yra apklausiamas
apie nusikalstamga veika, jam yra prievartiné ar ne, o konkreéig baudziamojo persekioji-
mo institucijy pareiguny ir teismy (teiséjy) jtaka, iniciatyva, aktyvumga ir pan. gaunant
tyrimui ar bylos nagrinéjimui reik§minga informacija. Vertinant, ar tam tikras dviejy
ar daugiau zmoniy bendravimas yra apklausa, o perteikiama informacija — parodymai,
Konstitucijos pozitariu svarbus yra ne formalus $io bendravimo atitikimas BPK 179, 182,
188 ar 189 straipsniy reikalavimams, o paties bendravimo turinys (Merkevi¢ius, 2008a,
p- 496). Tam, kad tam tikras bendravimas biity pripazintas procesine apklausa, jis nebiti-
nai turi atitikti visus BPK 182 straipsnyje ar kitose normose jtvirtintus formalumus (Mer-
kevitius, 2008a, p. 496-497).

Apklausa visuomet yra tikslingas bendravimas (turintis konkrety tiksla - i$gau-
ti informacija), tatiau apklausos tikslingumas vis délto nereigkia (neapsiriboja tuo), kad
klausiantysis turi tiksla suZinoti tam tikra konkrec¢ig ar daug detalesne baudziamaja teisi-
ne ar procesineg teisine reik§me turin¢ia informacija. Daug svarbiau yra tai, kas inicijuoja



SUMMARY
FUNDAMENTALS OF CRIMINAL DEFENCE

This monograph continues the research on criminal procedure that started five years
ago (Merkevicius, 2018). It focuses on one of the most important practical procedural
institutions — “defence in criminal proceedings”. There is lack of deeper analysis of said
institution of criminal procedure law in Lithuania.

For user-friendly reference, this scientific monograph is divided into two parts. The
first part of the book covers the basics of defence in criminal proceedings: the discourse
on defence lawyers (attorneys), the historical background and development of “profes-
sional criminal defence” in criminal proceedings, its constitutional basis, the designa-
tion, aim and functions of the defence lawyer’s participation in criminal proceedings,
the defence lawyer’s relations with the key subjects of criminal procedure, the content
(essence) of defence, its concept (strategy or methodology), the objectives, positions and
methods of defence, as well as the general concept of the rights of the defence lawyer,
and broader analysis of two rights of the defence lawyer that are relevant to defence prac-
tice: the right to meaningful access to their clients in private before, during and after the
hearings or any procedural action and the right to have access to the pre-trial investiga-
tion materials and the criminal case. The second part continues the analysis of the most
important rights of the defence lawyer. It discusses the defence lawyer’s right to be pres-
ent during the investigative or evidence-gathering acts performed by law-enforcement
authorities (e.g. interviews or searches) and procedural decisions (e.g. when remanding
the defendant in custody), the right to conduct an independent investigation (to collect
evidentiary data necessary for the defence) and the right (or obligation) to make a closing
statement. This section also focuses on the principles of the trial (hearings) that are most
important for the defence.

The analysis of attitudes towards lawyers presented in the first part of the monograph
shows that this discourse is negative independently from the society that evaluate it (ex-
pert — professional or public, “people from the street”) or periods of its development. With
a bit of sarcasm, it can be said that only the lawyers themselves think “well” about them-
selves. This vector of discourse is neither correct nor justified. The monograph identifies
and denies the main negative labels (procedural myths) commonly applied to lawyers. It
is assumed that the negative discourse about lawyers is largely determined by the amount
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of remuneration for provided legal services and the desire of law-enforcement authorities
to gain more favour and power in the community by using humiliation of lawyers.

The second part of the monograph is devoted to the historical background of “pro-
fessional criminal defence” in criminal proceedings. Although some of the elements
relevant for “criminal defence” as the instrument for “defence of the stranger in court”
can be traced back to the earliest Eastern civilisations, today’s advocacy finds its histori-
calroots in the traditions of ancient Greece and, in particular, ancient Rome. The ancient
Roman Bar lived between two extremes of ancient Roman Republic and ancient Roman
Empire. In ancient Roman Republic the legal profession was a respectable free profession
based on eloquence and separated from legal representation was the most direct way to
the higher state services, whereas in the ancient Roman Empire the legal profession was
subject to an academic census, the number of full-time lawyers and the localisation of
their practice were determined, the disciplinary responsibility of lawyers was handled
by the public authorities, and the lawyer’s fee was transformed from an ‘honourable gift’
to a contractual remuneration for services. The collapse of the ancient world, the change
in the form of criminal procedure, the attitude of the political authorities towards the
Bar, the authority of the Bar in the community and the self-esteem of the Bar itself, led to
two main directions in the further development of the Continental European Bar - the
German one and the French one. The English Bar made its own history.

The third part of the monograph analyses the constitutional bases (principles) of
the defence lawyer and defence. They are presented through the analysis of the juris-
prudence of Constitutional Court where concept of defence, the right to defence and the
right to have a lawyer are revealed. In summary, the Constitution confers a dual consti-
tutional status on the “lawyer” the lawyer (defence counsel) simultaneously represents
(expresses) the rights and legitimate interests of a private individual (the suspect and/
or accused) and represents the public (community) interest for a fair criminal trial. The
basic (primary) measure and task of any defence lawyer’s conduct is the private interest
of the defendant, whereas public interest is deemed to be represented by the defence law-
yer properly if timely and effective defence was provided: (a.) by effectively expressing
exclusively private interest of individual defendant and for that purpose providing timely
and high-quality legal assistance, the defence counsel helps the court to avoid making
a mistake in reaching its final decision (the positive expression of the public interest); and
(b.) by not defending the defendant in whatever way — by any means, ways and methods
(the negative expression of the public interest).

The fourth part of the monograph discusses the purpose of defence lawyer’s par-
ticipation in criminal proceedings. After reviewing the strengths and weaknesses of
the two main theories defining the role of the defence lawyer in criminal proceedings —
(i.) the “theory of the defence lawyer as a purely private-interest promoter” and (ii.) the “the-
ory of the defence lawyer as a sui generis law-protecting institution” — the author agrees to the
rhetoric of the Lithuanian professional discourse, which is reasonably dominant in favour
of the theory of “the defence lawyer as a sui generis law-protecting institution”. It is argued
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in detail why the concept of the defence lawyer postulated by this theory is beneficial for
the prosecution, the defence lawyer and even the community. The task of the defence
lawyer in criminal proceedings is to protect and defend the person and the law (in the
general sense) against arbitrariness and abuse by the law-enforcement authorities. The
defence lawyer can do this most effectively because (i.) he or she has sufficient specific
legal knowledge and professional experience to understand and apply the law, (ii.) he or
she has sufficient time to devote to the protection and defence of the person and of the law
(in the general sense), and (iii.) he or she is intrinsically motivated, determined and ready,
with free will and the capacity to fulfil this social mission. In the context of the purpose of
the defence lawyer in criminal proceedings, a discussion of the necessity and usefulness
of the defence lawyer (i.) in relation to the defendant, (ii.) in relation to the prosecuting
authorities and the court, and (iii.) in relation to the formal procedural framework, leads
to the conclusion that the defence lawyer is not, and cannot conceive himself or herself
to behave as “one who:” (a.) has the legal ability to assist the defendant to act in unlaw-
ful, criminal or unauthorised way, (b.) can personally professes the same criminal or im-
moral values and moral-ethical attitudes as his/her defendant, (c.) justifies the criminal
act itself, (d.) deliberately seeks to obstruct, undermine or frustrate the criminal justice
system, and (e.) feels obliged to achieve the defendant’s avoidance of criminal liability
“by all means”. The objectives of the defence lawyer in criminal proceedings are to un-
dertake alllegally approved or acceptable actions, forms and means of defences which are
not only in compliance with law but also do not breach the ethics of the legal profession.
These actions aim to: (i.) assist the defendant in his/her own defence; (ii.) guarantee the
autonomy (independence) of the suspected/accused person and monitor that the law-en-
forcement authorities do not violate the rights of the defendant or restrict his/her pro-
cedural possibilities, and (iii.) by his/her own active actions, influence the course of the
proceedings and the final outcome of the proceedings against the defendant. The main
functions of the defence lawyer are: (i.) to advise the defendant, (ii.) to assist the defend-
ant in the formulation and presentation of his/her position, (iii.) to have the possibility
of distributing the roles within the ‘defence’, (iv.) to represent/defend the defendant, and
(v.) to investigate the circumstances relevant to the defendant (gathering evidence that
may acquit or mitigate the defendant’s responsibility) independently.

The fifth part of the monograph discusses the relations of defence lawyer with
most important subjects in the criminal procedural space: the defendant, the victim,
pre-trial investigators, prosecutors and judges, and other defence lawyers. The analysis
starts with the definition of basic values that ensure the effectiveness of the defence: (i.)
defence lawyer is biased and defence is one-sided, (ii.) defence is never a “useless” job, (iii.)
the defender defends “individual person” and “law” in a general sense, (iv.) the aim of the
defender (defence) is the defendant, (v.) the defender does not help neither the “guilty”
nor the “criminal” to “avoid criminal responsibility”, (vi.) the key defence decisions are
taken by the defendant, (vii.) the defence lawyer is a “lone fighter” in practice, (viii.) the
defence lawyer is independent, must preserve and defend his or her independence both
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from the influence of the state authorities and from the prosecuting authorities and the
court, must maintain a professional distance from the defendant, etc., (ix.) the defence
lawyer must have confidence in himself and demonstrate this confidence to the defend-
ant, (x.) the defence lawyer’s approach must be critical, rational and “flexible”, but at the
same time “firm”, (xi.) the defence lawyer must not act unlawfully, and (xii.) the defence
lawyer must always remain professional and tactful, without displaying any personali-
ty, emotion or disapproval. The relationship between the defender and the defendant
is based on two key elements: (i.) mutual trust between the defender and the defendant
and (ii.) the need for the defender to establish a ‘safe’ ‘professional distance’ from the
defendant ab initio. The trust between the defence lawyer and the defendant must be ‘re-
ciprocal’, broadly conceived and combining: (i.) the defendant s expectation that, in certain
situations, the defence lawyer will behave in a manner that the law and the ethics of the
profession require, and (ii.) the defence lawyer’s expectation that the defendant will not re-
quire from the defence lawyer anything contrary to or prohibited by the law or the ethics
of the profession. A defence lawyer cannot promise the defendant anything more than
a diligent and high-quality defence. In particular, in his/her dealings with the victim,
the defence lawyer must not contribute to the secondary (re-)victimisation of the victim.
A stricter, more categorical or even slightly “pressurising” tone is justified only in cases
where the defence lawyer: (i.) has an inner subjective conviction and (ii.) has objective
data that prove that the person who has been granted the procedural status of victim is
not really a “victim”; and (iii.) only in cases where such conduct by the defence lawyer is
genuinely capable of contributing to the defence. The victim’s will and decisions have
a significant impact on the initiation, conduct and outcome of the criminal proceedings,
and a respectful and constructive relationship between the defence lawyer and the victim
can therefore be of direct and real practical benefit to the defendant and the defence.
Despite the different procedural functions, roles, aims (objectives) and interests to be
defended between the defence lawyer and the public prosecuting authorities, and the re-
sulting mistrust and lack of caution, openness and cooperation, the primary aim of the
defence lawyer in his/her relations with the prosecuting authorities and the judges is to
establish arespectful professional contact based on the principle of parity and to establish
a businesslike mutual trust. Of course, the mutual trust among the defence lawyer and
the pre-trial investigator, prosecutor and judge does not imply a renunciation of the de-
fendant or of the defence as a procedural function, nor can it be understood as an attempt
to ‘sacrifice’ the defendant or to avoid the contentious and even conflict situations that
inevitably arise in criminal proceedings, in order to preserve a good personal or business
relationship with the pre-trial investigator, prosecutor or judge. Mutual trust between
defence lawyer and the law-enforcement authorities is impossible without mutual pro-
fessional integrity. In this context, it is noted that the professional relationship between
the defence lawyer and the public prosecutor and the judge is closer than the relationship
between the defence lawyer and the pre-trial investigation officer, even though the situa-
tion where the suspect/accused chooses a lawyer proposed by the pre-trial investigation
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officer, the public prosecutor or the judge to act as his/her defence lawyer is discussed. In
relations with prosecuting authorities, prosecutors and judges, the defence lawyer must
both maintain his or her full independence from them and establish professional respect
for himself or herself as a procedural figure who seeks to fulfil realistically and effectively
one of the main procedural functions in criminal proceedings — defence. The defence
lawyer’s response to a violation of his or her rights or those of the defendant must be ef-
fective, but at the same time adequate and ethical. Regardless of whose interests a lawyer
represents or defends in criminal proceedings, lawyers must always remain colleagues,
“friends of the profession”, members of a single professional corporation which unites
them, and who not only wear identical robes during the trial, but also, and above all, pro-
tess, unconditionally protect and defend the common values of the profession. Of course,
alawyer’s communication with his colleagues must not be prejudicial to the objectives or
interests of the defence.

The sixth part of the monograph introduces the concept of “defence” in criminal
proceedings. After reviewing the most important aspects of the content of the concept
of “defence”, which are highlighted in the jurisprudence of the Constitutional Court, as
well as various approaches in the doctrine of criminal procedure law, the author formu-
lates a possible concept of “professional criminal defence” (as one of the possible ones),
and discusses justification of the division of defence into substantive and formal defence,
which is common for the prevailing doctrine of criminal procedure law, as well as the
validity of the argument that defence is only available against a official prosecution or
formulated charges and not possible until there is no formal prosecution or charge given.
Especially critically author argues the rhetoric that confronts ‘defence’ with the search
for ‘truth’, where the ‘defence’ is presented as an obstruction of the desire of the law-en-
forcement authorities to achieve ‘truth’.

The seventh part of the monograph looks at professional — procedural - practical
categories such as the defence concept and the defence strategy. A cognitive concepts
of these are presented.

The eighth part of the monograph focuses on defence objectives (purposes). The
term ‘defence objective’ can be given different content and scope. The author under-
stands the ‘defence objective’ as the result which the defence seeks at a relatively inde-
pendent stage of the criminal proceedings, and therefore separately analyses the defence
objectives: (i.) during the pre-trial investigation, (ii.) during the trial before the court of
first instance, and (iii.) during the appeal stages. There is a consensus that the three most
important objectives of the defence at the pre-trial stage are: (i.) the termination of the
pre-trial investigation, (ii.) if it is not possible to achieve the termination of the pre-trial
investigation, the completion of the pre-trial investigation by initiating the adoption of
the court’s order, and (iii.) the preparation for the trial of the case. The analysis of the
objectives pursued by the defence in the ‘pre-trial phase’ (Chapter XVIII of the CCP) fur-
ther discusses the concept of ‘impediments to trial’ and the issues of impartiality created
by the identity of the judge who “prepares the case for trial” and the judge who “hears”
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the case. Although the termination of a criminal case/proceeding is also a primary ob-
jective of the defence at the “preparation of the case for hearings” stage, the grounds for
its termination should be approached in a differentiated manner. A review of the concept
of acquittal, the grounds for acquittal and the effects it produces leads to the preliminary
conclusion that, notwithstanding the compensation for damages and some other aspects
which produce negative legal effects for the accused, the grounds for acquittal, as defined
in Article 303(5)(1) of the CCP, are in general the most favourable to the defendant, and
can be regarded as a maximum task for the defence at the first instance stage of the pro-
ceedings in the criminal case. It should be borne in mind that a court decision to termi-
nate the criminal proceedings is a significant alternative to acquittal of the accused. The
analysis of defence purposes in the appeal stages concludes the section.

The ninth part of the monograph focuses on the concept of defence positions and
the criteria for choosing them. Five main defence positions (alternatives) are distin-
guished and discussed in more detail: (i.) total denial/non-confession, (ii.) admitting /
denying part of the charges, (iii.) full admission of charges, (iv.) refusal to give a position
on the charges (total, absolute silence), and (v.) a defence position based exclusively on
(only) legal arguments. More attention is paid to the suspect’s (accused’s) “silence” as
a defence position, its benefits and threats, the decision to testify or not, and the structure
of the choice of the defence position is formulated: (i.) the defence lawyer’s conversation
with the defendant, (ii.) the analysis of the allegations (accusations, charges), (iii.) the
analysis of the material of the pre-trial investigation (criminal case), (iv.) the presentation
of all in concreto relevant defence positions (alternatives), the analysis/assessment of their
advantages/strengths and threats/weaknesses, (v.) the selection of one defence position
and the formulation of a clear “defence line” (“defence or defence thesis”), (vi) Identi-
fication, content analysis and summarisation of the evidentiary data (gathered during
the pre-trial investigation or in the criminal case) and the legal arguments that support/
confirm the “defence line” (“defence thesis”), (vii) identification, content analysis and
summarisation of the evidentiary data (which have been collected during the pre-trial
investigation or in the criminal proceedings) and the legal arguments which contradict
the ‘defence line’ (‘defence thesis’), (viii.) searching for and consolidating (recording)
evidentiary data that can fill in the gaps in the evidence of the ‘defence’ or that would pro-
vide additional or stronger substantiation of the ‘defence’, (ix.) the search for and fixing
of additional evidence which would refute or weaken the “accusations” and (x.) the final
detailed description of the “event” charged against the defendant in the “defence brief or
statement”.

The tenth part of the book deals with defence methods. It discusses in detail six of
them, which are of great practical importance: (i.) continuation (delay or protraction) of
the criminal proceedings, (ii.) complete (absolute) silence of the defendant, (iii.) testimo-
ny of the suspect/accused, (iv.) the defence lawyer’s requests for performance of proce-
dural/investigative actions or application of coercive measures, (v.) the defence lawyer’s
participation in procedural/investigative actions carried out by the law-enforcement
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authorities, and (vi.) the defence lawyer’s independent gathering and submission of evi-
dentiary information. Although the word “delay” in abstracto creates a certain negative
impression, this defence is neither “worse” nor “better” than other defence methods. De-
fence based on this method alone are often untenable and sometimes even disastrous, but
the rational and tactically wise use of this method often results in significant defensive
benefits. The decision to speak or remain silent depends on the individual circumstanc-
es of the particular offence and the particular criminal proceedings, the personality of
the defendant, and the experience, skills and intuition of the defence lawyer. The silence
of the defendant can both benefit and create various risks and threats to the defence.
From the defence position, what is relevant in modern procedure is not so much relat-
ed to whether the suspect/accused has the right to give evidence (this right is no longer
in question), but the content of the evidence given by the defendant (what evidence to
give), the form of expression of the position and the justification for that position (how
to disclose the position in what form or by what means), the procedural timing or mo-
ment of the evidence (when to speak), and, to some extent, also the state authority in the
criminal proceedings to whom the evidence is being given (to whom it is to be spoken).
The fundamental principle of primum non nocere presupposes the primary rule of defence
that the defence lawyer has no right (may not) ask the prosecution for anything that he/
she is able to obtain or to do by his/her own strength and efforts. Any request to perform
a procedural (investigative) action or to apply a measure is possible only if the defend-
er himself cannot obtain the desired positive result for the defence in any way and by
any means available for him. Before making a request, the defence lawyer must consider
not only the likelihood of obtaining the beneficial for the defence data, but also proper-
ly chose the moment for making such a request. In considering the timing of a request,
the defence lawyer should (in the most general sense) focus on two important criteria:
(i) the request should be made (at the latest) when there is still a possibility of obtaining
defence-relevant evidentiary information; and (ii.) the request should be made by assess-
ing whether and how at that moment or later in the proceedings, the prosecuting author-
ities or the court still have (will still have) a realistic opportunity to verify that informa-
tion and to refute, undermine or prove its unreliability. Defence lawyer should also note
that the later a request that broadens the subject matter of the evidence or prolongs the
proceedings is made, the more likely the prosecuting authorities will reject the request
simply because it was made choosing improper timing. By participating in the conduct of
the procedural/investigative actions involving the defendant, the defence lawyer should:
(i) ensure the defendant’s procedural subjectivity, (ii.) controls and reacts appropriate-
ly to any illegality in the conduct of law-enforcement officers or other persons involved
in the conduct of the particular actions, (iii.) be able to directly influence the outcome of
the particular procedural/investigative actions, and thus of the criminal procedure per se,
(iv.) learn various information that can be used for the purposes of the defence, and (v.) by
structuring the facts heard or learned, by comparing them with those already known,
by assessing the positions of the various persons involved in the procedural/investigative
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action, the defence lawyer gains the possibility of forecasting the general scope and di-
rection of the procedural investigation, predicting the nature and, to some extent, the
content of the incriminating information, the future procedural steps, the interests of the
proceedings, etc.., and, in the light of this, he or she is able to formulate the most rational
defence response to them. The main threat and risk posed by the participation of the
defence lawyer in proceedings conducted by the public prosecution authorities is that the
participation of the defence lawyer creates the illusion of the legality of the proceedings
or of the procedural coercion, and, therefore, the defence lawyer, having decided to par-
ticipate in proceedings conducted by law-enforcement authorities, must be particularly
attentive and considerate, and must react immediately to any irregularity in the conduct
of the proceedings or the investigation. The defence lawyer’s independent gathering of
evidentiary information is discussed separately in this monograph.

The eleventh and most comprehensive part of this monograph discusses individ-
ual rights of the defence lawyer in criminal proceedings that are more relevant to
professional practice. This part first of all defines the content of the category “rights
of the defence lawyer”, which includes: (i.) the procedural rights and legal possibilities
that the Code of Criminal Procedure, the Law on the Bar and other legal acts grant
(attribute) directly to the defence lawyer as a separate, independent subject of the crimi-
nal proceedings, or to the lawyer as a representative of the liberal profession; (ii.) proce-
dural rights and legal possibilities, which, formally speaking, expressis verbis do not seem
to be attributed to the defence lawyer as a separate subject of criminal proceedings, but
are attributed to the defence as a procedural function, (iii.) the possibility, based on a dis-
positive approach to legal regulation, to carry out any action that is not expressly prohibited
by criminal procedure or any other law, and (iv.) the corresponding duties of all posses-
sors of state powers — first of all, the legislator, then the law enforcement authorities and
the courts who implement this law — towards these procedural rights. This part of the
monograph elaborates on the following five rights and legal possibilities of the defence
counsel: (i.) the right to meet with the defendant in private without any interference,
(ii.) the right to have access to the materials of pre-trial investigation and/or criminal case
file and to make/receive copies or extracts of these data/materials, (iii.) the right to ac-
tively participate in the proceedings (investigation) and procedural decisions of the state
subjects of criminal proceedings as follows: (a.) in all interrogations of the defended sus-
pect (accused), (b.) in all actions carried out with the suspect or accused person, actions
carried out at the request of the suspect, accused person or defence lawyer and any other
action for the collection of evidence, if authorised by the pre-trial investigation officer,
prosecutor or judge, (c.) the right to be present during the proceedings for the imposition
of custody on the defendant, for the determination or extension of the time limit and
for the hearing of appeals against custody, and (d.) during the search of the defendant’s
premises or of any other premises, place or area in the presence of the defendant, (iv) the
right to gather evidence in support of the defence, and (v.) the right or obligation to make
a closing speech at the trial.
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The right of the defence lawyer and the defendant to meet in private and to com-
municate without interference implies the possibility of meeting “one to one”, without
participation of any person and communicating in other ways, without prohibition, re-
striction, observation or other control or recording, without limitation as to the number
and duration of such meetings and other acts of communication. This right is absolute and
categorical directly defined in the Code of Criminal Procedure and the Law on the Bar,
without any reservations or exceptions, and without leaving any legitimate possibility for
the law enforcement authorities to limit or restrict this right of defence, whether the sus-
pect/accused person is free or in custody/arrest. This aspect of national law is also impor-
tant because the right of the accused to meet with lawyer in private and to have unhin-
dered access to his defence lawyer is protected by Articles 6 and 8 of the Convention. In
the context of the right of defence, the monograph discusses separately the moment of the
lawyer’s intervention as the suspect’s defence lawyer, the meaning and content of the first
conversation of the defence lawyer and the defendant, the legal regulation of temporary
detention and the procedural status of the “detained suspect”, the importance of the ex-
planation of the suspect’s rights, and the concept of the waiver of lawyer. It is argued that,
notwithstanding what is explicitly manifested in Article 48(1)(3) of the CPC, the right of
the defence lawyer and the defendant to meet in private without any interference and to
communicate unhindered is not unrestricted and therefore undermines the effectiveness
of this right. The right of the defence lawyer and the suspect/accused to meet in private
is guaranteed by the immunities of the defence lawyer or the defence and by a number of
other procedural and substantive legal instruments. Separate analyses are made of the de-
fence lawyer’s (i.) “testimonial immunity”, (ii.) “immunity from inspection and recording
of his correspondence, telephone conversations, electronic and other communications,
as well as any other communication”, (iii.) “immunity from searches, seizures, inspec-
tion, seizure and recording of the documents and other data in his possession”, and (iv.)
“immunity from control over the professional activities of the defender (lawyer)” and (v.)
other procedural and substantive legal instruments which guarantee the right of the de-
fender and the suspect (defendant) to meet in privacy and to communicate unhindered,
the confidentiality of the communication between the defender and the defendant, and
the defender’s (lawyer’s) professional (client’s) confidentiality generally. In this context,
more attention is paid to the competition between the Criminal Intelligence Act and the
Law on the Bar, and to the Prosecutor General’s “explanatory notes” of questionable legal
legitimacy. Itis noted that Article 45(2) of the Law on the Bar expressly prohibits the use of
data from a meeting or communication between a lawyer and his/her client as evidence,
but this does not imply that this categorical prohibition protects the suspect/accused and
the suspect’s/accused person’s defence lawyer in the same way. The rights and interests of
the defence lawyer as a person and a subject of the proceedings are protected in this re-
spect only within the limits set out in Article 46(3), in part, and (4) of the Law on the Bar.

The defence lawyer’s right of access to “pre-trial investigation data” during
pre-trial investigations and to “criminal case files” during criminal proceedings



912 SUMMARY. FUNDAMENTALS OF CRIMINAL DEFENCE

before the courts, as well as the right to make or receive copies of these data/materials,
as well as other rights of the defence lawyer is a ‘substantive’ right, a ‘result-oriented
right’, whereby the defence lawyer has access to objects and documents of procedural
significance in order to know their content and to be able to assess their probative value,
persuasiveness and reliability. The formal right and actual access of the defence lawyer
to the pre-trial investigation data and the materials of the criminal case in a timely and
effective manner is one of the most important conditions for the effective exercise of
the defence (conditio sine qua non), without which, most probably, it is impossible to ex-
ercise any of the rights of the defence effectively: to advise and assist in the formation
of the defence, to make a request or lodge a complaint, to ask questions of the persons
under questioning, and to gather the evidentiary data necessary for the defence inde-
pendently. The jurisprudence of the European Court of Human Rights explains this
right of defence lawyer as integral part of the right to have sufficient time and opportunity
to prepare one’s defence, defined in Article 6(3)(b) of the Convention, and as one of the
elements of a fair trial, as it is defined in Article 6(1) of the Convention. The author of the
monograph also presents briefly the concept of “pre-trial investigation data (material)”,
discusses the eclecticism in using the terms “pre-trial investigation data” and “pre-trial
investigation material”, the procedural significance of the “investigative plans, minutes
of deliberations, written instructions, other documents of organisation and control of
the pre-trial investigation” highlighted by the Prosecutor General’s Recommendations,
as well as the issue of the “right of the suspect to buy copies of the pre-trial investigation
materials (documentation)”. The Code of Criminal Procedure distinguishes several
forms of implementation of the defence lawyer’s right of access to pre-trial investiga-
tion data (material) and to make copies or extracts of pre-trial investigation material,
and establishes different groups (types) of pre-trial investigation data (material), which
the defence lawyer may access differently. The monograph separately discusses (i.) the
“general” model of the defence lawyer’s right of access to the data (material) of the ongo-
ing (ongoing) pre-trial investigation as a lex generalis for other forms of access, as well as
the defence lawyer’s right of access to (ii.) the materials of the refusal to open a pre-trial
investigation, (iii.) the data (material) of a suspended and (iv.) terminated pre-trial in-
vestigation, and/or to make copies or extracts of this material, (v.) the data (material)
of a pre-trial investigation that ends in an indictment, (vi.) the individual data (docu-
ments) of the pre-trial investigation explicitly identified de lege lata, as well as (vii.) the
right of the defence lawyer to take part in certain procedural/investigative actions and
to have access to the minutes of these procedural/investigative actions and the annexes
thereto and (viii.) the right of the defence counsel to have access to all pre-trial inves-
tigation data (material) submitted by the prosecutor to the pre-trial judge and/or the
court, to decide on the imposition of a pre-trial detention order, the determination of
the period of pre-trial detention or the extension thereof, and to hear appeals against
pre-trial detention. Special attention is given to key procedural concepts and categories
on which the effectiveness of this right of defence depends, such as the “success of the
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pre-trial investigation”. In this respect, it is argued that the limitation of the defence
lawyer’s right of access to all or part of the data (material) of the pre-trial investigation is
determined by a “procedural algorithm” consisting of the following essential elements:
(a.) an individual decision on each specific, individual source of information (eviden-
tiary data), (b.) the specific public interest in preserving the secrecy (confidentiality)
of a particular source of information, (c.) the specific threat to a particular source of
information, (d.) the overriding importance (significance) of the public interest in re-
lation to a particular source of information overriding the right of the defence to know
the content of the source of information and to use it for the purpose of the defence, and
(e.) the proportionality principle. The discussion is focused on whether and to whom
the defence lawyer may disclose information learned or documents obtained through
the access to pre-trial investigation data (material). Also author criticises the interpreta-
tion of the Supreme Court of Lithuania of the “renewal of the pre-trial investigation per
se time limit” as well as of the definition of the procedural competence of the pre-trial
judge (the court) who is deciding on the pre-trial detention measure. The right of the
defence lawyer to have access to the materials of a criminal case and to make copies or
extracts of those materials is not directly defined in the Code of Criminal Procedure,
but they are acknowledged in legal regulation on the access to the materials of a crim-
inal case, to making copies, extracts or extracts of those materials or to the transcripts
of those documents adopted by heads of the courts. In latter the “criminal case file” are
divided into three groups, which are subject to a different regime of procedural access:
(i.) documents contained in a file (including a file maintained in electronic form), i.e.
(ii.) the minutes of court hearings and audio recordings of court hearings, and (iii.) oth-
er material in the case (of course, a separate distinction is also made between “personal
data stored separately from other pre-trial investigation material”, as referred to in Arti-
cle 237(3) of the CCP). The author emphasises that some of the restrictions on access to
or copying of criminal case files by defence lawyer, as set out in said legislation adopted
by the heads of the courts, are “natural” and legally justified, the legitimacy of others is
doubtful. According to the author, prohibitions to access to investigative/case materials
which do not derive from the law as a normative document of supreme legal force, such
as Article 237(3) of the CPC, but which are formulated in sub-legislative orders issued by
the heads of the courts, constitute an ultra vires action of said subjects.

The defence lawyer’s objectives of attending all testimonies (questionings) of the
suspect/accused are primarily determined by the concept and objectives of the inter-
view/examination of the suspect/accused: before and during the questioning, the de-
fence lawyer must, on the one hand, protect and defend the suspect against arbitrariness,
abuse and manipulation by the law enforcement authorities (in simple terms, against
false accusations against oneself and others), and, on the other hand, he/she must assist
the defendant in the active exercise of the right of the defence during the questioning,
and in the exercise of his/her rights of defence and of the right to be heard, by presenting
in the course of the questioning, to the maximum extent possible, accurately and fully,
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what is useful for the defence. The monograph discusses in more detail the various nega-
tive practices that are widespread in Lithuania, whereby the prosecuting authorities exert
undue influence on detained or arrested suspects in order to “hunt for a confession”. The
ability of defence lawyer to effectively protect and defend the defendant during interro-
gations is also significantly limited by the fact that various sub-legislative acts prevent de-
fence lawyer from using technical means of recording the interrogation of the defendant.
While emphasising the defence lawyer’s exclusive duty to examine carefully the record
of the interrogation of the defendant, this duty of the defence lawyer must also be seen
in the light of the effectiveness of the defence: the defence lawyer not necessarily in all
cases should seek to ensure that the record of the interrogation of the suspect is drawn up
in a precise, accurate and detailed manner. It is the duty of the defence lawyer to ensure
that the record of the testimony of the defendant fully, accurately and fairly discloses and
records only those facts, arguments or simply words of the suspect which are of positive
assistance to the suspect’s defence.

The discussion of the defence lawyer’s right to participate in “actions carried out
with the defended suspect or accused person”, “actions carried out at the request of
the suspect or accused person or their defence lawyer”, and “with the permission of
the pre-trial investigation officer, prosecutor or judge at any other actions for the gath-
ering of evidence”, first of all, begins with the analysis of the content of said procedural
categories. The defence lawyer shall have the right to participate in all (any) acts or meas-
ures organised or carried out by the law enforcement authorities in which the defended
suspect/accused person is actually present or entitled to participate, irrespective of the
name given to the act or measure by the criminal procedure law and the procedural sta-
tus or role of the suspect/accused person in the course of that particular act or measure.
‘Actions taken at the request of the suspect or accused person or his/her defence lawyer
mean (include) all (any) ‘actions’ or ‘measures’ organised or taken by the law enforcement
authorities and carried out at the request of the suspect or accused person or his/her de-
fence lawyer by a pre-trial investigating officer, a public prosecutor, or a judge (court).
This include all forms of requests or complaints, irrespective the definition of this ‘act’
or ‘measure’ in criminal procedure law, who is involved in its performance, the status or
procedural role of the persons involved, etc. Separate attention is given to the objectives
that the defence lawyer sets for himself by participating in these procedural/investigative
acts, as well as to the benefits that the defence lawyer may derive from this activity, and
the risks that may arise from it.

The analysis of the right of the defence lawyer to participate in the proceedings for
the imposition of pre-trial detention on a defended suspect/accused person, for the
determination or extension of the time limit, and for the examination of complaints
concerning pre-trial detention starts with the meaning of pre-trial detention for the
defence. The role of the defence in the process of imposing and prolonging of pre-trial
detention is divided into (i.) defence before the imposition of pre-trial detention and the
establishment or prolongation of pre-trial detention, and (ii.) defence against pre-trial
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detention. The main objectives of the defence against the imposition and/or continua-
tion of pre-trial detention are three: (a.) to prevent the prosecutor from approaching the
pre-trial judge or the court with request on imposition or continuation of pre-trial deten-
tion, (ii.) to prepare arguments and evidence to avoid or minimize the period of deten-
tion, and (iii.) to prepare the defendant for the upcoming trial on the remand in custody.
The issue of provisional detention is also discussed in the context of the defence against
arrest. In detailing the defence in proceedings for the imposition or extension of pre-trial
detention, the main (a.) procedural and (b.) substantive legal aspects which determine
the effectiveness of the defence are identified. The following four factors concerning the
conduct and roles of the defence lawyer and the other participants in the proceedings are
among the most important procedural aspects: (i.) the suspect’s (defendant’s) person-
al participation in the proceedings where the question of imposition of detention or its
extension for another period is to be decided; (ii.) the personal presence of the defence
lawyer of the suspect/accused person in the proceedings for the imposition of a detention
and for the extension of the detention period, (iii.) access by the defence lawyer and the
suspect/accused person to the pre-trial investigation data (criminal case file) and (iv.) the
independence (impartiality) of the judge who decides on the imposition of a detention or
on the extension of the detention period, or who hears a complaint against the detention.
The monograph focuses more on issues of judicial impartiality that are not usually dis-
cussed in the prevailing doctrine of criminal procedure law: the principle nemo esse judex
in sua causa potest, the objective impartiality of the judge who imposes detention on the
defendant or of the court which also hears the merits of the criminal case, and the duty
of the appellate court to extend the term of the remand in custody. From the substantive
point of view, the defence against detention can be based on “anything” which in abstrac-
to determines the imposition of a detention or the extension of the term of custody, and
therefore the monograph also discusses in more detail the conditions for the imposition
of a detention (its extension), namely: (a) suspicion and its validity; and (b.) proportion-
ality, and the grounds for imposing (extending) a pre-trial detention measure — (a.) the
risk of absconding, (b.) the risk of interfering the proceedings, and (c.) the risk of com-
mitting new criminal offences. It is recalled that detention is often ordered on so-called
apocryphal grounds.

While there is no doubt that ex lege defence lawyer has the right to be present during
asearch of the defendant’s premises, or any other premises, place or area, if the defendant
is present, the practical reality and effectiveness of this right of defence lawyer raises seri-
ous doubts. After analysing the general characteristics of searches relevant to the defence,
the monograph also covers issues that have received less attention in the prevailing doc-
trine, such as the legitimacy of a search where a long period of time has elapsed since the
judge’s order authorising the search was issued, and the search for, and the seizure of] elec-
tronic data stored on various electronic media or systems. Traditionally, the objectives of
the defence lawyer in participating in the search, as well as the threats and risks involved
in the participation of the defence lawyer are discussed. It is recalled that the realism and
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effectiveness of the defence also depend on whether and to what extent the defendant is
prepared in advance for the possibility that his/her premises may be searched.

Although the right of the defence lawyer to independently collect the evidentiary
data necessary for the defence or, in other words, the right to carry out an independ-
ent investigation, is currently directly defined in the Code of Criminal Procedure, the
legal basis for this right, and thus the scope of the content of this right, is still relevant.
The justification for this right is also important for the doctrine of criminal procedure
law. The author discusses extensively the limits of the legality of the independent inves-
tigation carried out by the defence lawyer, drawing attention to the Criminal Code, the
Code of Criminal Procedure, the Law on the Bar and other laws, the principles of crimi-
nal procedure law, the method of regulation of legal relations in criminal procedure and
the jurisprudence of the Supreme Court of Lithuania. The core procedural categories
analysed there are “prohibition of the use of procedural coercive measures”, “prohibition of the
use of unlawful means of defence” and “prohibition of obtaining/collecting data in a manner
directly prohibited by law”. In the context of the legitimate/illegitimate conduct of the de-
fence lawyer, the legitimacy of the use of evidentiary data obtained by a private person,
including factual information collected in confidence, in criminal proceedings was also
recalled. Separate forms of the defence lawyer’s right to conduct an independent investi-
gation are also discussed, such as the defence lawyer’s right and actual factual possibility
to: (i.) obtain from companies, institutions and organisations and individuals documents
and objects necessary for the defence, (ii.) talk to persons about the circumstances of
the incident known to them (in this context, the necessity to prepare a defendant for
interview is noted), (iii.) inspect and/or record the scene of crime and/or the means of
transport, and (iv.) “otherwise record information necessary for the defence”. The right
of the defence to call in a specialist or expert and to obtain his opinion or advice is also
of particular relevance to defence practice. In this context, attention is drawn to the issue
of the probative value and use of a private expert’s “consultative report” retained by the
defence. The evidentiary data obtained from an independent investigation must be used
by the defence in a wise and timely manner.

In order to disclose in more detail the purpose, role and actual possibilities of the de-
fence lawyer in the trial process (in court hearings), the analysis of the defence lawyer’s
final speech (closing statement) also includes the classic (traditional) principles of the
trial process, such as publicity, direct examination of the evidence in court, adversarial
proceedings, equality of arms, or the accused person’s/defendant’s right to be heard and to be
listened to. The monograph reveals the changed, true content of these principles. After
presenting the various approaches to the defence lawyer’s closing speech (final state-
ment), discussing the requirements for its content, structure, preparation and external
expression (presentation), the author supports a trinitarian — as simplified as possible —
structure of the defence lawyer’s final speech (closing statement), consisting of the fol-
lowing: (i.) an introduction, (ii.) the defence position and its justification, and (iii.) the
summarised final statements. Also author emphasises the need to prepare a written text
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of the defence final statement and to include it as a separate document in the file of the
criminal proceedings (case).

Keywords: Lithuanian law, criminal defence, criminal proceeding, defence lawyer,
attorney



Advokato igyvendinama gynyba baudzZiamajame procese
neabejotinai yra viena kontraversiskiausiu, teisiniu, profesiju.
Julius Glaser dar 1885 m. pagrjstai teige, jog ,,baudziamojo
proceso istorija — tai gynybos baudziamajame procese istorija,
o gynybos baudZiamajame procese istorija — tai gynejo procesinio
statuso istorija®“. Gynybai baudZiamajame procese skirtos
diskusijos Vokietijoje neretai yra pradedamos ar lydimos Sios Salies
advokaturai ,,kultiniu“ Hans Dahs teiginiu, jog ,,Gynyba yra kova.
Kova uz kaltinamojo teises, konfliktuojant su valstybés insti-
tucijomis, kurios siekia jvykdyti joms priskirtg uzduotj persekioti
nusikaltimus®. Nepaisant tokio gynybos pobiidZio ir reikSmes
ginamo Zmogaus likimui, busimu, advokatu, ,,niekas nemoko buti
gyn¢jais baudZiamajame procese®.

Lietuvoje vyraujanti baudziamojo proceso teisés doktrina niekada
nemego advokaturos, gyneju, ir gynybos funkcijos baudZiama-
jame procese. Sioms temoms niekada neskyré didesnio démesio, ju
Salinosi, laiké ir vis dar tebelaiko kazkokiomis ,,svetimomis®.

Atsizvelgiant | tai, kad uzsibréZus tikslg iSsamiai aptarti gynybos
baudZiamajame procese sampratg, labai lengva pamesti horizonta,
Sioje mokslingje monografijoje siekiama atskleisti tik ,,gynybos
baudziamajame procese pagrindus‘: ,,profesionaliosios gynybos
istorines istakas, konstitucini pamata, gynejo dalyvavimo bau-
dziamajame procese paskirti ir santykius su svarbiausiais baudzia-
mosios procesines erdves dalyviais, gynybos tikslus, pozicijas ir
metodus, taip pat gynybos praktikai aktualias gynejo teises ir ga-
limybes baudziamajame procese.

Sioje mokslineje monografijoje pristatomas ne teorinis, ,,sterilus
vadovelinis® vertinimas, o asmeniSkai iSgyventas ir apmastytas
praktinis poZziuris 1 ,,tikra“ baudZiamaji procesa, ,,gyva procesine,
veikla“, nevengiama kelti ir meginama atsakyti i nepatogius
klausimus, stengiamasi paneigti baudziamosios valdzios isgalvo-

tus procesinius mitus.
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