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Rozdziat V

Normy strukturalne






Réwnie istotne znaczenie dla realizacji zasady podziatu wladz w systemie politycznym, co
odrebno$c¢ instytucjonalna i dystrybucja kompetencji, maja normy strukturalne odnoszace si¢
do relacji migdzy wladzami w znaczeniu podmiotowym. Juz bowiem James Madison wskazy-
wal, Ze bez wlasciwego uregulowania tego aspektu podzial kompetencji pomiedzy trzy wladze
pozostanie jedynie ,,papierowg barierg” (parchment barrier), niezdolng do osiggniecia swoich
funkeji - zapewnienia przestrzegania zasad rzadow prawa, ograniczenia wladzy oraz ochrony
praw i wolno$ci jednostki'.

Normy rzadzace relacjami migdzy wladzami ogniskuja si¢ wokot szesciu podstawowych
zasad. Po pierwsze, jest to zasada rozdzialu (separacji, ang. separation) wladz, zapewniajaca
kazdej z nich w znaczeniu podmiotowym instytucjonalng i personalng odrebnos¢, a takze
zakazujgca mieszania w jednym reku kompetencji powigzanych z réznymi wladzami w zna-
czeniu przedmiotowym?® Po drugie, jest to zasada réwnorzednosci wladz (ang. coordinacy),
podkreslajaca, iz — przynajmniej od strony formalnej - w swoich wzajemnych relacjach wta-
dze zawsze wystepuja jako réwnie mocno legitymowane®. Po trzecie, jest to zasada wzajemnej
niezalezno$ci wtadz, wykluczajaca wladczg ingerencj¢ jednej z wltadz w sprawy zastrzezone dla
drugiej*. Po czwarte, jest to zasada autonomii, gwarantujaca kazdej wladzy pewng przestrzen
dziatania niezaleznie od pozostatych, ktéra jest niezbedna dla efektywnej realizacji jej podsta-
wowych kompetencji®. Po piate, jest to zasada lojalnej wspotpracy, nakazujaca kazdej z wtadz
kierowac si¢ dobra wiara w relacjach z innymi - i domniemywac istnienia takiej samej dobrej
wiary po stronie pozostatych®. Wreszcie po szdste, jest to — omowiona w kolejnym rozdziale —
zasada wzajemnego hamowania i rownowazenia si¢ wtadz. Dopuszcza ona wyjatki nie tylko

' J. Madison, The Federalist No. 48, [w:] The Federalist Papers, G.W. Carey, ]. McClellan (ed.), Liberty Fund,
Indianapolis, IN, 2001 (wyd. I11788), s. 256.

2 V. np. Va. Const. of 1776, par. 1 (“The legislative, executive, and judiciary department, shall be separate and
distinct, so that neither exercise the powers properly belonging to the other [...].”) - przepis, ktéry stat si¢ pierwo-
wzorem dla konstytucyjnych norm wyrazajacych zasade podziatu wladz w 39 stanach.

3 V.J. Madison, The Federalist No. 49, [w:] The Federalist Papers, op. cit., s. 261 (“The several departments [are]
perfectly co-ordinate by the terms of their common commission.”).

* PR. Verkuil, Separation of Powers, the Rule of Law and the Idea of Independence, 30 Wm. & Mary L. Rev. 301
(1989).

* V. J. Madison, The Federalist No. 51, [w:] The Federalist Papers, op. cit., s. 268 (“In order to lay a due foun-
dation for that separate and distinct exercise of the different powers of government, which, to a certain extent, is
admitted on all hands to be essential to the preservation of liberty, it is evident that each department should have
a will of its own.”).

¢ “While the Constitution diffuses power the better to secure liberty, it also contemplates that practice will inte-
grate the dispersed powers into a workable government. It enjoins upon its branches separateness but interdepen-
dence, autonomy but reciprocity.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (J. Jackson,
concurring).
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od poprzednich zasad strukturalnych, ale réwniez od ogdlnych zasad alokacji kompetencji
miedzy wladzami, by w ten sposob zapobiec arbitralnosci’ i naruszaniu norm konstytucyj-
nych®. Wszystkie inne strukturalne normy podziatu wladz, wystepujace w stanowym prawie
konstytucyjnym, mozna uzna¢ za uszczegotowienie badz realizacj¢ jednej lub wiecej z wymie-
nionych zasad.

Nalezy podkresli¢ opozycje istniejaca pomiedzy pierwszymi czterema z wymienionych
zasad - rozdzialu, réwnorzedno$ci, niezaleznosci i autonomii wladz - a zasadg ich wza-
jemnego hamowania i rownowazenia si¢. To w odniesieniu do tej opozycji uksztaltowaly sie
w orzecznictwie i doktrynie dwa stanowiska, ktérych spor wytycza o wspdlczesnej dyskusji
naukowej nad znaczeniem zasady podzialu wladz w amerykanskim prawie konstytucyjnym’.
Pierwszym z nich jest formalizm, ktéry przyznaje raczej prymat zasadom akcentujacym roz-
taczno$¢ i niezaleznos¢ wladz oraz potrzebe wypracowania jednoznacznych (i statycznych)
regul rozgraniczajacych ich sfery dziatania, przewidziane za$ w ustawach zasadniczych mecha-
nizmy hamowania i rOwnowazenia si¢ wtadz traktuje jako dyskretne wyjatki od powyzszych'.
Z kolei drugie podejscie — funkcjonalizm - uznaje granice miedzy wladzami (tak w sensie
podmiotowym, jak i przedmiotowym) za niedookreslone, a prymat przyznaje idealowi réw-
nowagi wladz, ktora - zdaniem funkcjonalistow — wymaga ciaglego dostosowywania norm
ustrojowych do warunkéw dynamicznej interakeji instytucjonalnej''.

7 C. de Montesquieu, The Spirit of Laws, [w:] The Complete Works of M. de Montesquieu, T. Evans & W. Davis,
London, UK, 1777, t. 1, 5. 198-199.

8 “[T]he great security against a gradual concentration of the several powers in the same department, consists
in giving to those who administer each department, the necessary constitutional means, and personal motives, to
resist encroachments of the others. [...] Ambition must be made to counteract ambition.” ]. Madison, The Federalist
No. 51, [w:] The Federalist Papers, op. cit., s. s. 268.

° V. ogolnie M.E. Magill, The Real Separation in Separation of Powers Law, 86 Va. L. Rev. 1127 (2000); H.H. Bruff,
On the Constitutional Status of the Administrative Agencies, 36 Am. U. L. Rev. 491, 495 et seq. (1987); W.B. Gwyn,
The Indeterminacy of the Separation of Powers and the Federal Courts, 57 Geo. Wash. L. Rev. 474 (1989).

1 V. m.in. S.G. Calabresi, K.H. Rhodes, The Structural Constitution: Unitary Executive, Plural Judiciary, 105
Harv. L. Rev. 1153 (1992); S.G. Calabresi, S.B. Prakash, The President’s Power to Execute the Laws, 104 Yale L.J. 541
(1994); G. Lawson, The Rise and Rise of the Administrative State, 107 Harv. L. Rev. 1231 (1994); idem, Delegation
and Original Meaning, 88 Va. L. Rev. 327 (2002); M.S. Paulsen, The Irrepressible Myth of Marbury, 101 Mich.
L. Rev. 2706 (2003); L.S. Liberman, Morrison v. Olson: A Formalistic Perspective on Why the Court Was Wrong,
38 Am. U. L. Rev. 313 (1989); S.L. Carter, Constitutional Improprieties: Reflections on Mistretta, Morrison, and
Administrative Government, 57 U. Chi. L. Rev. 357 (1990); M.H. Redish, The Constitution as Political Structure,
Oxford University Press, New York, NY, 1995. Wérod prekursoréw formalizmu mozna natomiast wymieni¢ Wil-
liama M. Meigsa (v. W.M. Meigs, Independence of Departments of Government, 23 Am. L. Rev. 594 [1889]) oraz
prezydenta - i pozniejszego prezesa Sadu Najwyzszego — Williama Howarda Tafta (v. W.H. Taft, The Boundaries
between the Executive, the Legislative and the Judicial Branches of the Government, 25 Yale L.J. 599 [1916] oraz
opinia wigkszosci w Myers v. United States, 272 U.S. 52 [1926]).

" V. m.in. PL. Strauss, Formal and Functional Approaches to Separation-of-Powers Questions. A Foolish Incon-
sistency?, 72 Cornell L. Rev. 488 (1987); H.H. Bruff, Presidential Power and Administrative Rulemaking, 88 Yale
L.J. 451 (1979); M.E. Magill, Beyond Powers and Branches in Separation of Powers Law, 150 U. Pa. L. Rev. 603
(2001); C.R. Sunstein, Constitutionalism After the New Deal, 101 Harv. L. Rev. 421, 493-496 (1987). Prekursorami
funkcjonalizmu byli natomiast czotowi przedstawiciele XX-wiecznej doktryny amerykanskiego prawa admini-
stracyjnego: Louis Jaffe (L.L. Jaffe, Judicial Control of Administrative Action, Little, Brown & Co., Boston, MA,
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1. Zasada rozdzialu wladz

Posrod wszystkich sporow, jakie tres¢ zasady podziatu wladzy budzita od w. XVII do czasow
wspolczesnych, mozna - jak si¢ wydaje — wskaza¢ konsensus co do pewnego ,,rdzenia” tej
zasady, jej najbardziej minimalistycznej wersji, bez ktorej niewatpliwie nie mozna mowic
o jakiejkolwiek formie trojpodziatu wladzy. Jest nig odrebno$¢ legislatywy, egzekutywy
i sadownictwa w sensie podmiotowym i przedmiotowym. Poczynajac od Clementa Walkera'?
i Marchamonta Nedhama®, poprzez Johna Lockea', Monteskiusza'® i Williama Blackstonea',
a konczac na tworcach pierwszych konstytucji amerykanskich, zwolennicy tréjpodziatu
wladz niezmiennie wskazywali na potaczenie dwoch lub trzech z nich w jednym reku jako na
najgrozniejsza forme tyranii.

Juz pierwsze konstytucje stanowe realizowaly zasade odrebnosci wladzy wykonawczej
i ustawodawczej'®, aczkolwiek status sagdownictwa jako trzeciej, w réwnym stopniu wyod-
rebnionej wladzy pozostawal niejasny”. Na szczegélng uwage zastuguje jednak konstytucja
Wirginii, ktéra jako pierwsza nie tylko wprowadzala zasad¢ odrebnosci wszystkich trzech
wladz w zycie, ale tez wyrazala jg explicite w tekscie konstytucji (i to juz w pierwszym swoim
ustepie)”. Podobne klauzule zawarte zostaty w kartach praw Maryland” i Pn. Karoliny* oraz

1965, v. szczegolnie s. 28-32) oraz Kenneth Davis (K.C. Davis, Administrative Law Treatise, K.C. Davis Pub. Co.,
San Diego, 1978).

12 C. Walker, Relations and Observations, Historicall and Politick upon the Parliament Begun Anno Dom. 1640
(1648), [w:] The Founders’ Constitution, PB. Kurland, R. Lerner (ed.), University of Chicago Press, Chicago, IL,
2000, vol. 1, ch. 10, doc. 1.

3 M. Nedham, The Excellencie of a Free-State, Gwyn, London 1656, s. 131-133.

4 1. Locke, Two Treatises of Government, T. Hollis, London, UK, 1764 (wyd. I 1680-1690), § 143.

' C. de Montesquieu, The Spirit of Laws, op. cit., ks. 11, roz. 7, s. 198-199.

16 W. Blackstone, Commentaries on the Laws of England, G. Sharswood, B. Field (ed.), ].B. Lippincott Company,
Philadelphia, PA, 1893 (wyd. 1 1765-1769), ks. 1, roz. 2, Of the Parliament, s. *146-147.

7 V. G.S. Wood, The Creation of the American Republic, 1776-1787, University of North Carolina Press, Chapel
Hill, NC, 1998, s. 149-161.

'8 'W.P. Adams, The First American Constitutions: Republican Ideology and the Making of the State Constitutions
in the Revolutionary Era, Rowman & Littlefield, Lanham, MD, 2001, s. 263-265.

¥ V. supra, t. 1, rozdz. IV, s. 406.

%0 “The legislative, executive, and judiciary department, shall be separate and distinct, so that neither exercise
the powers properly belonging to the other: nor shall any person exercise the powers of more than one of them, at
the same time; except that the Justices of the County Courts shall be eligible to either House of Assembly” Va. Const.
of 1776, par. 1. Warto przy tym zaznaczy¢, iz konstytucjonalizacji odrebnosci sadownictwa konwencja Wirginii
dokonata juz wezesniej — w sekeji 5 Deklaracji Praw Wirginii z 12 czerwca 1776 r. (“That the legislative and exec-
utive powers of the State should be separate and distinct from the judiciary”).

2 “That the legislative, executive and judicial powers of government, ought to be forever separate and distinct
from each other” Md. Bill of Rights of 1776, art. VI.

22 “That the legislative, executive and supreme judicial powers of government, ought to be forever separate and
distinct from each other” N.C. Bill of Rights of 1776, art. 4. Jak si¢ wydaje, ograniczenie zasady odrebnosci wladz
do ,najwyzszej” (supreme) wtadzy sadowniczej wynikalo z faktu, iz zakaz taczenia urzgdu sedziowskiego z man-
datem w legislaturze dotyczyl jedynie sedziéw sadéw ostatniej instancji oraz sedziéw admiralicji, a nie sedziow
pokoju (N.C. Const. of 1776, art. 29).

11
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w konstytucjach Georgii z 1777 r.”, Massachusetts z 1780 r.**, New Hampshire z 1792 r.”* i Ken-
tucky z tego samego roku?.

Wspotczesnie klauzula deklarujgca wprost zasade rozdziatu wladz znajduje sie w konsty-
tucjach 39 stanow. W 29 stanowi ona odrebny artykul”, w 6 jest czescig karty praw®, a w 4 -
artykutu ogolnego® (w Kentucky, gdzie konstytucja nie jest podzielona na jednostki systema-
tyki ogolnej, zasade rozdzialu wtadz wyrazajg art. 27 i 28 konstytucji). Pozostate 10 stanow™,
podobnie jak konstytucja federalna, nie wyraza zasady rozdziatu wladz wprost, aczkolwiek
we wszystkich z nich wynika z artykuléw konstytuujacych poszczegdlne wladze (i znajduje
wyrazne odzwierciedlenie w systematyce konstytucji)®'. Wszystkie stanowe klauzule podziatu
wladz wskazujg na trzy podstawowe wladze: legislature, egzekutywe i sagdownictwo. 21 kon-
stytucji stanowych traktuje o oddzieleniu wtadz (uzywajac przymiotnika separate), 24 za$ -
o0 odrebnosci (uzywajac przymiotnika distinct) (w 11 stanach oba te wymogi wspotwystepuja).
Nalezy jednak zaznaczy¢, iz w orzecznictwie réznica miedzy tymi dwoma okreéleniami nie jest
traktowana jako znaczaca.

3 “The legislative, executive, and judiciary departments shall be separate and distinct, so that neither exercise
the powers properly belonging to the other.” Ga. Const. of 1777, art. I.

* “In the government of this commonwealth, the legislative department shall never exercise the executive and
judicial powers, or either of them: the executive shall never exercise the legislative and judicial powers, or either of
them: the judicial shall never exercise the legislative and executive powers, or either of them: to the end it may be
a government of laws and not of men”” Mass. Const. of 1780, Bill of Rights, art. XXX.

¥ “In the government of this state, the three essential powers thereof, to wit, the legislative, executive and judicial,
ought to be kept as separate from, and independent of each other, as the nature of a free government will admit, or
as is consistent with that chain of connexion that binds the whole fabric of the constitution in one indissoluble bond
of union and amity? N.H. Const. of 1792, Bill of Rights, art. XXXVII.

% “The powers of government shall be divided into three distinct departments, each of them to be confided to
a separate body of magistracy, to wit, those which are legislative to one, those which are executive to another, and
those which are judiciary to another” Ky. Const. of 1792, art. I, § 1.

7 Sg to: Alabama (art. I1I), Arizona (art. I1I), Arkansas (art. 4), Kolorado (art. I1I), Connecticut (art. II), Idaho
(art. II), linois (art. IT), Indiana (art. I1I), Iowa (art. I1I), Luizjana (art. II), Maine (art. III), Minnesota (art. III),
Missisipi (art. I), Missouri (art. IT), Nebraska (art. II), Newada (art. III), New Jersey (art. III), Nowy Meksyk
(art. IIT), Oklahoma (art. IV), Oregon (art. III), Rhode Island (art. V), Pd. Dakota (art. V), Tennessee (art. II),
Teksas (art. IT), Utah (art. V), Vermont (ch. I), Wirginia (art. IIT), Zach. Wirginia (art. V) i Wyoming (art. II).

¥ Georgia (art. I, sec. II, cl. IIT), Maryland (Bill of Rights, § 8), Massachusetts (Bill of Rights, art. XXX), New
Hampshire (Bill of Rights, art. XXXVII), Pn. Karolina (art. I, § 6) i Pd. Karolina (art. I, § 8).

¥ Kalifornia (art. I1I (State of California), § 2), Floryda (art. II (General Provisions), § 3), Michigan (art. III
(General Provisions), § 2) i Montana (art. III (General Government), § 1).

0 Sato: Alaska, Delaware, Hawaje, Kansas, Nowy Jork, Pn. Dakota, Ohio, Pensylwania, Washington i Wisconsin.

' Alaska Pub. Interest Research Grp. v. State, 167 P.3d 27, 34-35 (Alaska 2007); Evans v. State, 872 A.2d 539,
547-548 (Del. 2005); Alakai Na Keiki, Inc. v. Matayoshi, 127 Haw. 263, 274, 277 P3d 988, 999 (2012); State
v. Greenlee, 228 Kan. 712, 715, 620 P.2d 1132 (1980); State ex rel. Morrison v. Sebelius, 285 Kan. 875, 882, 179 P.3d
366 (2008); Clark v. Cuomo, 66 N.Y.2d 185, 189, 486 N.E.2d 794 (1985); State ex rel. Spaeth v. Meiers, 403 N.W.2d
392, 394 (N.D. 1987); State ex rel. Cydrus v. Ohio Pub. Employees Ret. Sys., 127 Ohio St. 3d 257, 262, 938 N.E.2d
1028, 1033 (2010); Robinson Twp., Washington Cty. v. Commonwealth, 623 Pa. 564, 606-607, 83 A.3d 901, 926-
927 (2013); Brown v. Owen, 165 Wash.2d 706, 718, 206 P.3d 310 (2009); Carrick v. Locke, 125 Wash.2d 129, 135,
882 P2d 173 (1994); State v. Stenklyft, 281 Wis.2d 484, 533, 697 N.W.2d 769, 793 (2005); Flynn v. Dep’t of Admin.,
216 Wis.2d 521, 545-546, 576 N.W.2d 245, 255 (1998).



1. Zasada rozdziatu wtadz |

Przewidywany przez konstytucje stanowe rozdzial wladz mozna jednak rozpatrywac
w trzech wymiarach: instytucjonalnym, funkcjonalnym i personalnym. Po pierwsze, by
w ogole mowic o podziale wladz, konieczne jest istnienie odrebnych instytucji lub zespotéw
instytucji (wladz w sensie podmiotowym). Jest to wymiar instytucjonalny rozdzialu wiadz. Po
drugie, konieczne jest rozdystrybuowanie kompetencji i zadan publicznych miedzy wtadze
w sensie podmiotowym, tak aby zadna z nich nie wykonywata kompetencji innych niz zali-
czane do odpowiadajacej jej wladzy w sensie przedmiotowym. Regula ta jest istotg funkcjo-
nalnego rozdzialu wladz. Po trzecie wreszcie, sktady osobowe omawianych instytucji musza
by¢ na tyle rozlaczne, by rzeczywiscie spetniony byl postulat, ze zadne dwie wladze (w sensie
przedmiotowym) nie pozostajg w tych samych rekach. Ten personalny wymiar rozdziatu wta-
dzy jest w tradycji amerykanskiej realizowany poprzez zasade incompatibilitas, tj. niepotaczal-
noéci stanowisk w roznych wtadzach.

1.1. Instytucjonalny wymiar rozdzialu wladz

Jak trafnie zauwazyt James Madison®, nawet w systemie brytyjskim - bedacym wzorem
podzialu wladz dla Monteskiusza, De Lolmea i Blackstonea — zasada instytucjonalnej odreb-
noéci trzech wiadz nie byla stosowana $cisle. Monarcha, do ktérego formalnie nalezata cala
wladza wykonawcza, byt jednym z trzech — obok Izby Lordow i Izby Gmin - czlonéw legisla-
tury®. Izba Lordéw byta réwniez najwyzsza instancjg sadowg w sprawach cywilnych (formal-
nie wykonujac wladze¢ sadowniczg w imieniu monarchy w Parlamencie)* oraz sprawowala
ograniczong jurysdykcje kryminalng®. Parlament jako calo$¢ byt zreszta de iure sadem (High
Court of Parliament)* i zachowywal pewne uprawnienia sagdownicze. Przed rewolucjg podob-
nie wygladata rowniez sytuacja w koloniach: urzad gubernatora byt jednym z czlonéw legi-
slatury kolonialnej”, jej wyzsza izba za$ w wigkszosci kolonii uczestniczyla w sprawowaniu
wladzy sadowniczej®.

Twoércy pierwszych konstytucji stanowych zerwali jednak w omawianej materii z tra-
dycja brytyjska i przyjeli model scislejszej odrebnosci instytucjonalnej wladz. Najwyrazniej
uwidocznito sie to w pozycji ustrojowej gubernatora: jedynie konstytucje Nowego Jorku*

32 ]. Madison, The Federalist No. 47, [w:] The Federalist Papers, op. cit., s. 249.

¥ ].L. de Lolme, The Constitution of England or, an Account of the English Government, G. Robinson, Paterno-
ster-Row, J. Murray, Fleet Street, London, UK, 1784, s. 65; W. Blackstone, Commentaries on the Laws of England,
op. cit., t. 1, rozdziat 2, Of the Parliament.

3 Ibidem, t. 3, s. *56-57.

% Ibidem, t. 4, s. *259-261.

V. m.in. W. Petyt, Ius Parliamentarium: Or The Ancient Power, Jurisdiction, Rights and Liberties, of the Most
High Court of Parliament, Revived and Asserted, ]. Nourse & al., London, UK, 1739.

7 V.supra, t. 1,rozdz. 1,5. 71, 77.

% Ibidem, s. 72-74.

¥ N.Y. Const. of 1777, art. IIL.
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| Rozdzial V. Normy strukturalne

i Massachusetts® przyznawaty egzekutywie formalng role w procesie legislacyjnym (w Massa-
chusetts prawo weta otrzymat gubernator, w Nowym Jorku — Rada Rewizyjna"'). Jednak nawet
w tych stanach rzeczone organy byty podmiotami instytucjonalnie catkowicie zewnetrznymi
wobec legislatur®?. Rozwigzanie to — dopuszczenie egzekutywy do udzialu w procesie usta-
wodawczym, ale jako organu pozostajacego poza wladzg wykonawcza - zostalo przejete
w kolejnych konstytucjach stanowych. Wspolczesnie szereg orzeczen sadowych wskazuje, iz
gubernator stanowy, korzystajac z prawa weta, wykonuje uprawnienia ustawodawcze® (a wiec
np. przystuguje mu nalezny legislatorom immunitet materialny wobec roszczen wynikajacych
z zastosowania weta™), ale nie jest czescig legislatury. Zasada ta znajduje réwniez formalne
odzwierciedlenie w formulach stanowiacych (enacting clauses) uzywanych w poszczegélnych
stanach - zadna z nich nie wymienia gubernatora jako podmiotu uczestniczacego w akcie
stanowigcym®.

Wiekszos¢ z pierwszych konstytucji stanowych zerwata réwniez z modelem, w ktérym
jedna z izb legislatury byla réwnocze$nie organem sadowniczym* (wyjatkiem byla wlagciwosé
drugiej izby w sprawach impeachmentu). Niemniej jednak cz¢$¢ standw zachowywala takie
rozwigzanie dluzej: w Pd. Karolinie do 1790 r. sady slusznoéci sprawowal Wicegubernator
w Tajnej Radzie”, w Connecticut za$ i New Jersey ostatnimi instancjami sadowymi pozosta-
waly odpowiednio wyzsza izba legislatury, obradujaca pod przewodnictwem Gubernatora (do
1805 r.)*, i Gubernator w Radzie (do 1844 r.) . Z kolei w Nowym Jorku az do 1846 r. wicegu-
bernator i senatorowie z urzedu zasiadali w skladzie Sadu ds. Impeachmentéw oraz Korekeji
Bledow (Court for the Trial of Impeachments, and the Correction of Errors), ktory jednak byt
instytucjonalnie odrebny od Senatu®.

4 Mass Const. of 1780, ch. I, sec. I, art. IL.

4 V. szerzej infra, rozdz. V1, s. 193.

2 Konstytucja Nowego Jorku definiowala legislature jako Zgromadzenie i Senat (“/T]he supreme legislative
power within this State shall be vested in two separate and distinct bodies of men; the one to be called the assembly
of the State of New York, the other to be called the senate of the State of New York; who together shall form the leg-
islature, and meet once at least in every year for the despatch of business.”, N.Y. Const. of 1777, art. I), konstytucja
Massachusetts zas — jako Izbe Reprezentantéw i Senat (“The department of legislation shall be formed by two
branches, a Senate and House of Representatives: each of which shall have a negative on the other.”, Mass. Const. of
1780, ch. I, sec. I, art. I).

# V. np. Williams v. Kerner, 195 N.E.2d 680, 30 I11.2d 11 (1964); Hallin v. Trent, 619 P.2d 357, 94 Wash.2d 671
(1980); Johnson v. Space Saver Corp., 656 N.Y.S.2d 715, 172 Misc.2d 147 (1997).

“ V. Tenney v. Brandhove, 341 U.S. 367 (1951) oraz szerzej S.H. Nahmod, M.L. Wells, T.A. Eaton, Constitu-
tional Torts, LexisNexis, New Providence, NJ, 2010, s. 386-401.

® V. supra, t. 1, rozdz. I, s. 203-204.

 L.M. Friedman, A History of American Law, Revised Edition, Simon & Schuster, New York, NY, 2010, s. 140.

47 §.C. Const. of 1778, art. XXIV.

“ L.M. Friedman, A History of American Law, s. 153.

* N.J. Const. of 1776, art. IX. V. tez S.D. Gerber, A Distinct Judicial Power: The Origins of an Independent Judi-
ciary, 1606-1787, Oxford University Press, Oxford, UK-New York, NY, 2011, s. 237.

3 H.W. Scott, The Courts of the State of New York, Wilson Pub. Co., New York, NY, 1909, s. 321 et seq.
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Summary
The Principle of Separation of Powers at the State Level in the USA

Separation of powers is one of the cornerstone principles of American constitutional law. How-
ever, while the implementation of this principle at the federal level has been extensively stud-
ied, there is a relative paucity of comparative research on separation of powers at the state level.
The present book seeks to fill that gap by comprehensively analyzing how separation of powers
operates at the state level. The book focuses on three principal research questions:

First: What are the key differences between state and federal versions of the separation of
powers?

Second: Where do significant interstate variations appear?

Third: Do similarities between the states reflect shared political traditions, nationwide his-
torical influences or interstate constitutional dialogue?

The book consists of six chapters. The first one presents the origins and evolution of the
principle of separation of powers in state constitutional law. The second, third, and fourth
chapters treat respectively of the legislative, executive, and judicial branches, analyzing their
forms and structures as well as the allocation of governmental powers between them. The fifth
and sixth discuss structural norms governing interbranch relations.

Chapter 1 of the book explores the historical evolution of the principle of separation of
powers within American states. It begins with two major sources that shaped American ideas
about separation of powers: political theory and colonial practices. On one hand, the book
examines separation of powers as a political doctrine, tracing its origins from the earlier con-
cepts of mixed monarchy and balanced government, as well as the medieval doctrine of the
king’s two bodies; discusses how 17® century political thinkers, impelled by the political and
governmental upheaval of the Civil War and the Interregnum, shaped the principle of the sepa-
ration of powers; and analyzes how that principle has been developed by later political thinkers,
most notably John Locke and Montesquieu, whose ideas shaped the attitudes of American
founding fathers towards governmental organization.

On the other hand, the book discusses the practical adaptation of these theories in colo-
nial America, describing how colonies implemented their own distinctive governance struc-
tures, initially influenced heavily by British political traditions. Starting with the early forms
of corporate, charter, and royal colonies, chapter 1 analyzes the transformation of colonial
institutions, detailing the establishment and development of legislative assemblies, executive
branches, and judiciaries in colonial America. Significant attention is given to the period lead-
ing up to and immediately following the American Revolution, during which states drafted
their first constitutions, laying foundational precedents for modern constitutional governance.
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| Summary

These early constitutions introduced innovations such as long-term weakening of the executive
and the emergence of judicial review.

In examining the 19" century, the book notes how state constitutional innovation and
distinctive approaches to the separation of powers led to divergence between state and federal
models of separation of powers. The impact of the Jacksonian period, characterized not only
by democratization, but also by the weakening of legislative authority, and the introduction of
plural executive and elected judiciary, is highlighted. The subject of constitutional legislation
and its impact on the separation of powers is also addressed. Particular attention is given to
the evolution of constitutional frameworks in the Southern states, where the effect of secession
and Reconstruction, as well as the origins of one-party rule, are discussed, and in the Western
states, where the 19" century trends in American state constitutionalism found their fullest
expression.

Turning to the 20" century, chapter 1 deals with the Progressive Era, explaining how pro-
gressivism introduced new administrative structures, which altered traditional relationships
among the branches and promoted a more centralized executive power, but also how the pro-
gressive constitutional program has ultimately failed. Furthermore, the book examines the
emergence and implications of the administrative state, detailing how administrative agen-
cies became increasingly influential, reshaping the interactions and balance of powers among
legislatures, executives, and judiciaries across various states. Finally, chapter 1 discusses the
mid-century era of managerial constitutionalism and modern trends, such as introduction of
legislative term limits and greater judicial activism.

Ultimately, the historical overview sets the stage for deeper analysis by demonstrating how
the state-level separation of powers in the United States evolved distinctly, adapting federal
ideas to local contexts and innovations, thus creating a diverse constitutional landscape across
American states.

Chapter 2 is devoted to an in-depth exploration of legislative power within state govern-
ments, presented through two dimensions: substantive (the nature of legislative power) and
institutional (the structural organization of legislatures). The chapter begins with the discus-
sion of the definition of legislative power and of the concept of the plenary nature of state le-
gislative power. Thereafter, limitations, including substantive restrictions outlined explicitly in
state constitutions, procedural requirements, and doctrines such as the non-delegation prin-
ciple, are discussed. Additionally, the concept of private legislation, which is prevalent in state
legislative practice, is analyzed, along with specific limitations on such legislation.

The institutional dimension provides a comprehensive examination of the structural
organization of state legislatures. Considerable attention is given to bicameralism, electoral
systems, apportionment principles, and the impact of session length and professionalization
on legislative productivity and quality of governance. Internal organizational aspects, such
as legislative leadership structures, roles of presiding officers, party leaders, and committee
systems, are examined in some detail. The composition, functions, and authority of legislative
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committees — including interim committees operating between legislative sessions — are also
discussed. Moreover, the role of legislative support agencies, such as legal advisory bodies,
fiscal analysis services, and auditing institutions, is highlighted, emphasizing their contribu-
tions to effective policymaking.

The procedural dimensions of legislative operations are thoroughly discussed, encom-
passing various types of legislative sessions (regular, special, budgetary, and organizational)
and principles governing legislative proceedings, such as deliberation, transparency, and sub-
ject unity. Finally, the chapter addresses legislative delegation, analyzing both the traditional
non-delegation doctrine and its exceptions. Variations in state practices range from strict
adherence to more permissive delegation models, with implications for the balance of legisla-
tive control and administrative authority.

Chapter 3 provides an in-depth examination of executive power within state governments.
Again, the analysis is structured around two principal dimensions: substantive and institu-
tional. In substantive terms, executive power is broadly characterized as encompassing the
responsibility to implement laws, maintain public safety and order, enforce legal compliance
through judicial mechanisms, and oversee budgetary execution. The discussion highlights dis-
tinct categories of executive functions, including discretionary powers, ministerial duties, and
quasi-judicial responsibilities. Considerable attention is devoted to the concept of prosecuto-
rial and executive discretion.

The institutional dimension covers the organizational structure and plural character of
state executive branches. This includes a detailed exploration of constitutional provisions
establishing a plural executive system prevalent across almost all states, where executive power
is distributed among multiple independently elected officials, such as the governor, lieutenant
governor, secretary of state, treasurer, comptroller, and attorney general. Each office’s roles,
authorities, and interactions within the executive branch are discussed. Special emphasis is
placed on the gubernatorial office, examining the governor’s broad constitutional and admin-
istrative responsibilities, their powers of appointment and removal, and their role in coordinat-
ing state administration and policy.

Additionally, the chapter discusses the administrative frameworks of state governments,
distinguishing between departmental and dispersed structures. The organization and func-
tions of state agencies, their relationships with governors, and mechanisms ensuring account-
ability and oversight within executive administration are comprehensively analyzed. The
analysis further explores the decentralization of administrative functions through local and
specialized state agencies, reflecting significant diversity in administrative governance across
states.

Interrelations within plural executive structures are thoroughly assessed, including guber-
natorial oversight, budgetary authority, executive reorganization powers, and executive orders.
Attention is also given to inter-executive disputes and their judicial resolution, demonstrating
the complexity and dynamic nature of executive governance at the state level.
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The chapter concludes by examining state administrative agencies, addressing their con-
stitutional status, regulatory and adjudicative functions, and their unique role as institutions
combining executive, legislative, and judicial characteristics. The analysis underlines varia-
tions in state practices regarding the positioning of these agencies within the constitutional
framework, addressing ongoing debates over their classification within traditional separation
of powers models.

Chapter 4 deals with the judicial power of state government. In substantive terms, judicial
power is treated as the power to decide cases and controversies, and is thus analyzed through
the lens of principles such as justiciability, standing, and the concrete nature of judicial pro-
ceedings. Conditions like ripeness, mootness, and specific legal interests required for standing
are presented as essential components shaping judicial practice. The judicial power’s inherent
limitations — particularly regarding advisory opinions or abstract interpretations — are high-
lighted as distinguishing features of judicial authority in the U.S. states.

Institutionally, the chapter explores the varied structures of state judicial systems. Sig-
nificant attention is given to constitutional frameworks guiding the appointment, selection,
tenure, and accountability of judges, demonstrating wide variation across state constitutions.
Judicial independence and accountability mechanisms - including methods of judicial selec-
tion (election, appointment, merit-based systems), judicial tenure, impeachment, and other
removal processes — are thoroughly analyzed. The hierarchy and organization of appellate and
lower courts, as well as the existence of specialized tribunals (e.g., probate, family, juvenile,
and administrative courts), further illustrate the diversity in judicial structures.

The role and importance of jury trials within state judicial systems receive detailed ana-
lysis, underscoring their constitutional significance, variability in application, and procedural
implications. Administrative aspects of court operations - including judicial administration,
budgeting, and management of judicial resources — are also discussed, emphasizing autonomy
and financial independence as vital conditions for effective judicial functioning.

Special attention is given to courts incidental powers, such as remedial discretion and
judicial rule-making power, which significantly affect interactions between the judiciary and
other branches. The significance of judicial lawmaking and the principle of stare decisis is also
emphasized.

Chapter 5 explores structural norms governing relationships between the three branches
of the state government. It groups them under five basic headings: separation, coordinacy,
mutual independence, autonomy, and comity. The principle of separation militates against
institutional, functional, and personal overlap among legislative, executive, and judicial
branches, prohibiting the concentration of multiple types of powers within a single entity or
individual. The principle of coordinacy reflects the concept that all branches possess equal
legitimacy in their constitutional roles and no one of them can claim any kind of superior-
ity over the others. The principle of mutual independence emphasizes that each governmen-
tal branch must operate free from undue interference by other branches. This independence



Summary |

manifests primarily through the anti-commandeering principle, personal independence, and
financial independence.

The fourth structural principle addressed is autonomy, again with various dimensions,
such as personal and administrative autonomy, procedural autonomy, budgetary indepen-
dence, and deliberative privilege. This principle ensures that each branch can independently
determine its internal organization, select its personnel, establish procedural rules, and man-
age financial matters without undue external influence. Finally, the principle of comity calls for
good faith inter-branch cooperation.

Finally, Chapter 6 addresses the principle of checks and balances, starting with the legis-
lative mechanisms for checking executive power, most notably the legislature’s “power of the
purse.” This authority involves legislative control over state budgets, taxation, and expenditures,
constituting a critical tool for influencing and constraining executive actions. Special attention
is devoted to conditional appropriations, legislative oversight of state financial commitments,
and mechanisms designed to prevent executive financial discretion, such as legislative controls
over oft-budget financing and restrictions on executive impoundment practices. Additionally,
legislative approval of executive nominations, legislative vetoes, oversight through commit-
tees, and impeachment procedures are meticulously detailed, emphasizing their significance
in restraining executive authority.

Subsequently, the chapter addresses the legislature’s more limited means of checking judi-
cial power, emphasizing historical reluctance to allow legislative interference in judicial deci-
sions. Nonetheless, legislatures possess certain instruments, such as authority over judicial
appointments, jurisdictional regulations, and the control over judicial budgets and salaries,
serving as checks against potential judicial excesses.

Executive checks on legislative power are analyzed next, focusing primarily on the guber-
natorial veto, including regular, selective, and amendatory vetoes. Executive review — the
authority of executive officials to disregard unconstitutional statutes — is also discussed. Sub-
sequently, executive checks on judicial power — primarily in the form of the pardon power —
are reviewed.

Finally, judicial checks on the political branches are explored, consisting primarily of
judicial review of legislation and of executive action. The discussion focuses primarily on the
standards of review, as well as on the procedural forms and their impact on the availability of
review.

The booK’s concluding chapter synthesizes key insights and provides answers to central
research questions outlined in the introduction. First, it explores differences between the
separation of powers at the federal and state levels, noting that state-level divergences tend
to weaken each of the three branches of government. Second, the hypotheses explaining the
patterns of interstate similarities in the field of separation of powers are tested. As it turns out,
neither political culture, nor region, nor historical trends, nor partisan profile, nor urbaniza-
tion can explain those similarities. Thus, the book ultimately concludes that state separation
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of powers law is best explained through the “laboratories of democracy” theory: courts treat

constitutional law as an essentially common law field, freely borrowing arguments and prece-
dents from other jurisdictions.

Keywords: United States of America, law, constitutional law, separation of powers principle,
states of the USA






y 4

Zasada podziatu wtadz (ang. separation of powers) ma centralne zna-
czenie dla amerykanskiego prawa konstytucyjnego, zar6wno na
szczeblu federalnym, jak i stanowym. To wokoét niej zbudowana
jest cata struktura wszystkich konstytucji amerykanskich, wyraznie
wyodrebniajacych wiladze ustawodawcza, wykonawcza i sadowni-
czq oraz traktujacych o kazdej z nich w odrebnej jednostce systema-
tyki ogdlnej. Ona réwniez wytycza sfere kompetencji najwazniej-
szych organéw stanu i okresla normy, na ktérych opieraja sie ich
wzajemne relacje i interakcje. Ona wreszcie byla postrzegana przez
tworcow konstytucjonalizmu amerykanskiego jako kluczowy ele-
ment konstytucyjnego systemu hamulcéw majacych z jednej strony
zapewnic ograniczenie wladzy publicznej, z drugiej zas — skutecz-
na ochrone wolnosci jednostki.

Podstawowym przedmiotem zainteresowania niniejszej rozprawy
jest tréjpodzial wladz na szczeblu stanowym. Praca traktuje row-
niez o trzecim z wymienionych aspektéw podziatu wiladz, tj. ho-
ryzontalnym podziale kompetencji wewnatrz legislatywy, egzeku-
tywy i sagdownictwa, gdyz struktura kazdej z wltadz ma kluczowe
znaczenie dla jej pozycji ustrojowej wzgledem pozostatych.

9 |788383 682‘I43H

https://akademicka.pl





