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FOREWORD

As can be easily observed by simply browsing a newspaper, a legal journal, or a news website,
there are two “magic” words in today’s media: digitalization and sustainability. As legal scholars,
one of our duties is to conjugate the principles and tools of classical legal tradition with the chal-
lenges of modern times. Both digitalization and — most importantly for us — sustainability are not
only among such challenges, but are perhaps the most fascinating and hotly debated
examples thereof.

As is better explained in the Introduction to this edited volume, in 2021 the Law School of
Mykolas Romeris University (MRU) elaborated its 2022—-2026 research program, which is devoted
specifically to investigating the intersection between the Rule of Law, the concept of sustainability,
and new technologies. This volume, among the early outcomes of the research program, marks an
extremely promising start.

Together with dr. Dovileé Sagatiené we conceived the notion of structuring this book in the
manner that I believe sustainability should be dealt with when more broadly applied to the legal
field: by looking both at its intersections with different areas of law and at specific examples. Highly
valuable work has gathered together thirty scholars — coming mainly, but not only, from Lithuania —
to compose the 24 contributions that form the four parts of this edited volume.

As an area-by-area (national and international public law, private law, and criminal law) approach
is already inherent in the structure of this volume, I am here proposing a few somewhat different
ideas to consider when cross-reading it.

The first basic issue is the idea of sustainability itself. This book provides several points of view
regarding what we should understand the word sustainability to mean, and this plurality enriches both
the public and academic debate and the book itself. This is made very clear in the part on the
concept of sustainability in national Constitutions, but many other contributions also focus on
specific facets of ecither environmental (the parts on electric vehicles; on waste management; and
on environmental crimes) or social sustainability (the contribution on the sustainable reduction of
drug consumption, and that on sustainable work).

Another among the most significant topics of the present day is digitalization. Many contribu-
tions deal specifically with this issue, again from different perspectives, and they highlight the fact
that we should see and pursue some kind of an alliance between digitalization and sustainability.
This is certainly the message of the contribution on AI4SDG, but the paper on data processing is

also closely related to digitalization — as are those on online voting in private companies, on the
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FOREWORD

protection of vulnerability reporters in the field of cybersecurity, and on the need for a combina-
tion between law, finance, and technology, with a view to a more consistent approach to
sustainability.

A third trend might be in line with the idiom of “new wine in old wineskins” — i.e., how sus-
tainability affects old issues that traditional legal studies have already considered, bringing in new
possible solutions. This is certainly true of the contributions on subsidiarity in criminal law, on
apparent authority in civil law, on quality product guarantees, and on sustainable spatial planning,

A further tendency naturally concerns the sustainable mobilization of wealth, with specific refer-
ence to the business environment. This is the case for many contributions in this volume: on in-
ternational investment law; on sustainability clauses in commercial contractual relations; on share-
holder activism in public companies; on the legal regulation of reorganization in Ukraine; and on
green procurements, and thus the sustainable intersection between public and private entities.

A final possible trend is the widening of access to justice as a specific element of sustainability —
not necessarily within its social dimension. The following contributions consider different profiles
of this topic: on civil cases; on incapacitated persons and criminal justice; and on the role of legal
professions in promoting sustainability.

Naturally, the grouping above is just one among the many possible ways of reading this volume.
Nevertheless, it provides the opportunity to offer a few general remarks.

First: sustainability is a concept that is not to be relegated solely to its environmental dimension.
The environment is hugely important, but it does not completely absorb the scope of sustainability,
which must be seen as a holistic notion. In fact, the reader will derive a clear perception of this
from the above trends in the contributions to this volume, besides the natural structure of the
book itself.

Second: sustainability has to do, in different ways, with a lot — if not all — of the issues we usu-
ally face in dealing with traditional legal studies. Moreover, sustainability is not a precise object of
law, but a concept that contributes to defining the soul of law. If we consider that dealing with
sustainability is inevitable, then the most recent regulations should be sustainable by design, and
older regulations should undergo sustainability-friendly reinterpretation. Sustainability is first of all,
then, a criterion.

Third: even if this book is mainly focused on Lithuania, it contains the seeds for far broader
expansion. This is made evident by the presence, among the authors, of several scholars from
Ukraine that MRU has hosted. Scholars from Poland, Austria, Turkey and France are also present,
and this is very promising for the possible fallout from this book, which is likely to germinate into
further initiatives — both those hosted by MRU and by other institutions abroad.

Fourth, and perhaps most importantly: as some authors point out in their contributions, the key
challenge for sustainability in the long term is also a matter of education. The fact that a university
puts its efforts into collecting such a meaningful set of contributions in the field of sustainability
signals that these papers are very likely to serve as the basis for research-led teaching in the field
of sustainability, from the point of view of legal sciences. In order to have true sustainability in
place, the players of the economy first need willingness; second, a policy; third, a framework; and,
fourth, people who are able to serve to such a purpose. Aside from the first point — which, in the

long run, still concerns education — universities are called to play a meaningful role in the remaining

18



FOREWORD

three via research, public engagement, and teaching. MRU thus deserves praise for this volume, as
do all of the colleagues involved in its creation, because it represents a profound step forward in
the field of sustainability, both in Lithuania and globally.

Alessio Bartolacelli
Associate Professor of Italian and European Business Law
Jean Monnet Chair “Business Law in the European Union and Sustainable Economy”

University of Macerata, Italy
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INTRODUCTION

WHAT 1S THE ROLE OF SUSTAINABILITY IN LEGAL REGULATION?

Sustainable development provides a framework for humans to live and prosper in harmony. A para-
digm for sustainable development enables people to coexist with the environment and thrive, rather
than destroying it as we have done for millennia. Sustainability has many different definitions, but
its essence was articulated by the Brundtland Commission, tasked by the UN in 1987 with formu-
lating a global agenda for change: “Sustainable development is development that meets the needs
of the present without compromising the ability of future generations to meet their own needs.”
A more recent definition suggests that sustainability means “securing the social foundations with
planetary boundaries” (Sjafjell and Bruner, The Canbridge Handbook of Corporate Law, Corporate Go-
ernance and Sustainability).

Creating and ensuring sustainability (and the Sustainable Development Goals, SDGs) remains
an essential task on a global scale (2015 — United Nations Sustainable Development Agenda 2030,
Report on the implementation of the UN Agenda 2030 in Lithuania, 2018, National Sustainable
Development Strategy, 2011). Lawyers and policymakers are now meeting the growing demand from
clients in commercial, governmental, and nongovernmental groups for legal work that tackles the
challenges of sustainable development.

Legal developments in the field of sustainability are also closely linked with the impact of new
technologies, including legal technology, on legal systems, the legal profession and legal studies, as
well as the effectiveness of research on the justice system in developing and expanding e-justice.
Synergy between law and technology can ensure greater access to justice, the optimization and ef-
ficiency of legal processes, the digitization of legal services and the development of innovations
in the field of law. It is predicted that a fundamental transformation of the legal profession will
take place by 2025 due to the rapid development of technological changes, new work methods and
the need to offer clients more value at lower costs (Deloitte, Developing legal talent. Stepping into
the future law firm, 2016).

The impact of technology on public safety, the digitization of public sector processes, and the
use of Al for personal and public safety are receiving an increasing amount of scientific research.
The digital transformation of institutions and systems that ensure public safety is also accelerating
due to the COVID-19 pandemic. Many technological systems introduced during the pandemic will
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play a key role in ensuring public safety in the future, so legal research in this area is necessary,

timely and reflects the needs of society and the State. The digitization of the activities of law en-

forcement institutions and the use of Al to ensure public safety are also extremely relevant areas.

Law enforcement institutions around the world are either already using or seeking out opportunities

to use artificial intelligence, analyzing the possibility of making decisions more easily, assessing risks,

increasing preparedness for crises, and optimizing processes.

Still, despite the numerous environmental and natural resource regulations that are currently in
place, sustainability does not yet have a sufficient or supportive legal base. Therefore, law that fosters
sustainability is one of the fastest-developing and most challenging global legal disciplines. Since the
2010s, European legal scholars have been actively engaged in developing a new field of law: sustain-
ability law. The pioneer in this research field is the University of Oslo, which has addressed various
topics since 2010, including sustainable companies (2010-2014, Futuring Sustainable Nordic Business
Models, Futuring Nordics, 2019-2023) as an integral part of sustainability law. The overarching theme
of the Sustainability Law Research Group at the University of Oslo, led by professor Beate Sjifjell,
is to conduct interdisciplinary analyses of law with the aim of identifying normative solutions that
contribute to global sustainability. The problem of sustainability in law on a global scale was recently
addressed by Volker Mauerhofer, Daniela Rupo, and Lara Tarquinio in their volume Sustainability and
Law. General and Specific Aspects (2020). Lithuanian legal scholars are also discovering this topic by
exploring the link between law and management in the context of sustainability (Sustainable development
of law and management in the current world. Scientific Monograph, KSU, 2021). However, the various
topics of sustainability in law are still underrepresented in Lithuanian scholarship and beyond.

Research object. The main question addressed by this edited volume is closely related to the
increased role of sustainability in every society after the COVID-19 pandemic, and how this altera-
tion has affected legal regulation in Lithuania and beyond. The authors ask: What is the place of
sustainability in national and international legal regulation? They also present the discourse of sus-
tainability in law in Lithuania and beyond, including the legal regulation of sustainability, the sus-
tainability of the legal profession and the transformation of law in the context of sustainability.
This edited volume describes legal aspects of sustainable development in vatious legal fields, including
consumer law, the rule of law, human rights, energy, etc. Moreover, the authors discuss the trans-
formation of law in the context of sustainability in the areas of governance, climate change, tech-
nology, criminal jurisdiction, etc. Lawyers must create and put into practice laws and legal structures
that either do not yet exist or exist in a very different manner if we are to significantly advance
toward, much less attain, sustainability. Therefore, this edited volume addresses the subject of how
law may and should be used to promote sustainability further.

Research aim and objectives. In general, “Law and Sustainability: Perspectives for Lithuania
and Beyond” aims to analyze the ways in which law and the legal profession should change and
contribute to sustainability. For this aim, the following research objectives were set:

1. To address the subjects of national and international public law and the establishment of condi-
tions for sustainable development, including the issues of sustainable development and artificial
intelligence, the concept of sustainability in national Constitutions, the efficiency of green public
procurement regulation in Lithuania, new generation of international investment agreements,

personal data processing and sustainable work.
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2. To present the discourse of sustainability in private law in Lithuania and beyond, including the
problem of sustainable agency, commercial contracts influenced by sustainability, product quality
guarantees in promoting sustainable consumption, the problem of shareholder activism, remote
participation of shareholders in the general meetings of private companies, the main directions
in the sustainable development of legal regulation in the reorganization in Ukraine, and access
to justice through mediation.

3. To disclose the transformation of criminal law in the context of sustainability, including envi-
ronmental crimes, sustainable criminalization, the sustainable reduction of drug consumption,
accessible and sustainable criminal justice and the protection of vulnerability reporters.

4. 'To describe examples and experiences of sustainability from the legal point of view, including
the implementation of the sustainable development principle in zoning and planning regulations,
the problem of the sustainable legal regulation of electric vehicle infrastructure, and the links
between sustainability and electrification in the EU regulatory framework and Lithuania. Fur-
thermore, to contribute to the sustainable development agenda by calculating and reducing
greenhouse gas emissions from the waste management sector, as well as bridging gaps between
law, finance, and technology and the sustainability of the legal profession.

Methodology of the research. The preparation of this edited volume was inspired by the
2022-2026 Research Program titled Rute of Law, Sustainability, Technologies, adopted by the Mykolas
Romeris University in 2021, which identified new legal research field: exploring how law and sus-
tainability reflect global trends based on the 2030 Agenda for Sustainable Development and the
European Green Deal, the implementation of which is inseparable from law as it ensures regulation
and its implementation, thereby creating conditions for the development of sustainability principles.
Outlining this research direction as a priority will allow the consolidation of ongoing research in
the field of sustainability (especially research into the cyclical economy, environmental protection,
social business and other issues) and bring together researchers on an interdisciplinary basis. In this
context, the focus of legal scholars at MRU since 2022 has shifted towards research on the legal
regulation of the implementation of climate change management and climate neutralization, the
implementation of the rights of individuals in the context of climate change (climate litigation),
the improvement of the legal regulation of waste management systems, the direction of the green
(circular) economy, and the practical operation of new business models.

This collective volume is the result of major efforts to bring together national and international
scholars to contribute to the research of sustainability and law. Scholars from various legal fields
were called to address the following questions in their contributions: Why is the question of sus-
tainability and law relevant in your proposed research area? How could your area of proposed re-
search be developed through the lens of sustainability, and/or how could the legal area in your
proposed research contribute to sustainability? What changes related to sustainability have already
impacted the development of the area/issue of law in your proposed research? What are the main
barriers to sustainability in your field, and what are the ways to overcome them, if any?

Limitations. This edited volume is limited in geographical terms, as it mainly covers Lithuanian
and Buropean legal perspectives: some parts of the edited volume address Lithuanian issues within
a Buropean context (including Ukraine), some parts focus exclusively on the Lithuanian dimension,

and some are outside the Lithuanian scope. The wide variety of topics covered by the authors
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is essential in order to deliver broad perspectives for the development of sustainability in the Lithua-
nian legal field, as well as to indicate limitations and challenges both within the region
and beyond.

The structure of the book. This book is divided into four parts, each of which address vari-
ous aspects of the topic under study: sustainability in national and international public law, the links
between sustainability and private law, the transformation of criminal law in the context of sustain-
ability, also specific examples of sustainability in action from a legal perspective. Edited volume also
includes conclusions and summary.

The first part of this edited volume — “National and international public law: The establishment
of conditions for sustainable development” — covers the issues of: sustainable development and
artificial intelligence; the concept of sustainability in national constitutions; the efficiency of green
public procurement regulation in Lithuania; new generation of international investment agreements,
personal data processing and sustainable work.

The second part — “Sustainability and private law” — focuses on the problem of sustainable
agency, commercial contracts influenced by sustainability, product quality guarantees in promoting
sustainable consumption, the problem of shareholder activism, remote participation of shareholders
in the general meetings of private companies, the main directions in the sustainable development
of legal regulation in the reorganization in Ukraine, and access to justice through mediation.

The third part of this edited volume focuses on the transformation of criminal law in the
context of sustainability, including: environmental crimes; sustainable ctiminalization; sustainable
reduction of drug consumption; accessible and sustainable criminal justice and the protection of
vulnerability reporters. The last part of this edited volume presents examples and experiences of
sustainability from the legal point of view, including: the implementation of the sustainable devel-
opment principle in zoning and planning regulations; the problem of the sustainable legal regulation
of electric vehicle infrastructure; the links between sustainability and electrification in the regulatory
framework of the EU and Lithuania; contributing to the sustainable development agenda by cal-
culating and reducing greenhouse gas emissions from the waste management sector; and bridging

the gaps between law, finance, and technology and the sustainability of the legal profession.
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[.1. SUSTAINABLE DEVELOPMENT
AND ARTIFICIAL INTELLIGENCE:
IS AT4ESG A KEY DRIVER TO REACH
THE OBJECTIVES OF UN AGENDA 20307

ARTIFICIAL INTELLIGENCE TOWARDS SUSTAINABILITY IN THE
GLOBAL SETTING

Innovations are deceptively difficult answers to sustainability questions. Closely linked to the roots
of the global sustainability crisis, they are also envisaged as sustainable development goals (SDGs)
of the United Nations (UN). Uniform regulation of innovations and the compliance of stakeholders
is crucial for this purpose. Here, the most influential state and non-state actors are the best target
audience — they generate the largest impact on sustainability issues, and they have developed the most
powerful innovative technologies. Sustainability standards built into their value chains, individually
measured, and boosted with efficient enforcement are expected to accelerate necessary changes.

Not surprisingly, big data is related to sustainability targets, a variety of sustainability frameworks,
and the global nature of sustainability. With the development of artificial intelligence (AI) technolo-
gies, essential challenges posed by big data — volume, velocity, and variety, now usually referred to
as the 3 Vs of big data — are dealt with by artificial intelligence with surprising speed and efficiency.
Al is deemed to help achieve the objectives of the 2030 UN Agenda for Sustainable Development
(Resolution A/RES/70/1 2015) neatly petfectly: almost half of the UN social development goals
and 4 of their 5 targets are estimated to attain accelerated progress via the use of Al (Swetra 2015,
p. 7). In the future, Al may facilitate the emergence of new ESG (environmental, social, and gov-
ernance) targets and new goals (such as the right to the internet). In the meantime, Al-based solu-
tions developed specifically for ESG (often referred to as AI4ESG) are already in the market.
Expectations that Al will automate ESG compliance at no cost are on the rise. At first sight, the
actual impact of Al on human rights and the environment (Wynsberghe 2021, p. 1) seems to be
well covered by the proposed legislation on Al. However, the pace of Al-driven sustainability is
slow. Barriers to the operationalization of sustainability are explained by various reasons, including
lack of competence and lack of incentives for businesses (Tse 2020, p. 21).
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The acceleration of the achievement of sustainability goals with the help of
artificial intelligence systems

The SDGs are a set of political objectives encompassed in the UN Agenda 2030 for Sustainable
Development. Despite having the form of “soft law,” they are described as revealing a subset of
existing intergovernmental commitments, serving as a reflection of the fragmented nature of in-
ternational law (Kim 2016, p. 16). The importance of sustainability objectives is undeniable. It is
sometimes claimed that states have an erga omnes obligation to mitigate and manage climate change
(Sciaccaluga 2020), or that environmental protection represents the early emergence of a jus cogens
principle (Alarcon 2021).

Al as a new technology does not disrupt international human rights laws as a framework per
se, only creates the necessity to reinvigorate and reinterpret them (Zamfir 2022, p. 3). The deploy-
ment of artificial intelligence for sustainable development requires a precautionary approach: first,
states are required to refrain from taking actions that will result in human rights violations; and
second, they must adhere to the duty to protect from arbitrary rights interference (Murray 2020,
pp. 158-162).

The importance of sustainability may indicate a pressing need to use the best possible measures
at states’ disposal. Current data shows that developed states demonstrate the best sustainability
results; they can efficiently use their potential in limiting conditions (Grochova & Litzman 2021,
p. 718). However, if all states continue with their current strategies, only five of them are expected
to reach the Agenda 2030 goals on-time (p. 709). Stronger efficiency is needed in this regard. Al
deployed for automating human work perfectly fits this purpose and facilitates good governance.
Al may support the core of good governance by performing tasks of detection, prediction, and
data-driven decision-making (Margetts 2022, p. 361).

The feasibility of artificial intelligence solutions for sustainability
(AI4ESG)

Al requires large and varied datasets of information to produce the best results. High-quality data
is crucial for measuring, rethinking, and improving sustainability.

The public sector owns a unique data pool that is extremely valuable for ESG compliance as it
collects, produces, reproduces, and disseminates a wide range of information in many areas of
activity. In parallel, companies, media, and individuals generate a vast amount of digital data daily;
in estimation, only 0.007% of the world’s information is on paper now (Herbert & Lépez 2011,
p. 332). Despite the maturity of a data-driven society and the presence of AI4ESG solutions, the
“triple bottom line” (business’ care for profit, people, and the planet) is not a mainstream practice
among companies (Tse 2021). That, in turn, poses a question: what underlying issues may be hin-
dering the implementation of UN Agenda 2030?

The first problem stems from the uneven development of the technological environment, as
only slightly over 60% of the global population has access to the internet in 2022 (International

Telecommunication Union 2020). The Al-powered world cannot exist without first resolving the
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issues of digitization, digital literacy, advanced infrastructure, and the ecosystem of innovators in
developing countries (Francesc ez al. 2019, p. 1). Al may be used universally for the reasons of ESG
compliance, with the condition of the equal footing of states. However, the priority of the empow-
erment of Al over other pressing needs of developing countries is unsettled in Agenda 2030. As
a result, the granularity of sustainability actions and results is unavoidable, giving a first-mover
advantage to developed states.

There is a second related challenge: uneven development of the regulatory landscape. Regulation
of Al open data, and big data is not well-established, consistent, or stable. Al-related normative
initiatives are emerging in only half of the independent states (OECD [Organization for Economic
Co-operation and Development] 2021). No global regulatory framework is present. Regulation,
when existent, varies in purpose, scope, policy choices, and enforcement from state to state. Regard-
ing this, the OECD (2019) calls for a more sustainable, long-term approach, requiring a proper
governance framework, competence, high-level political commitment, and the recognition of the
crucial role of the data ecosystem. In this context, AI4ESG is directly dependent on the particulari-
ties of different Al and data access regimes and the flow of data. The dynamics of regulatory
initiatives may push the market towards reduced or uneven use of AI4ESG, fostering further imbal-
ance between developed and developing states.

Consequently, a lack of internal synergy is noted across all regulatory policies concerning sus-
tainability, AL, open data, big data, and related ateas. Regulatory initiatives for open data do not line
up and concentrate at two poles: widening the scope of exclusive rights towards data, and facilitating
data availability and access (Martens 2018, p. 20). The extensive space between these opposites leads
to self-regulation, where codes of conduct and bilateral agreements on data access shape the rules
and create a grey zone for the “open washing” of governments. A similar trend containing con-
ceptual gaps is noted in sustainability at the company level. A universal sustainability standard is
not set. Instead, there are many, among which four are distinguished as the most significant: the
UN SDGs, the Global Reporting Initiative Standards, the Task Force on Climate-Related Financial
Disclosures, and the Sustainability Accounting Board Standards. A variety of sustainability frame-
works and standards, a so-called “alphabet soup,” establishes different benchmarks. In such circum-
stances, Al technology is not efficient enough to provide global comparability of ESG progress in
states, with new side-effects such as ignoring “greenwashing.”’

At this point, the problem of imbalance due to dual standards may occur. For instance, it is
suggested that the European Union (EU) is willing to adhere to minimum ESG standards when
concluding international agreements with third states. At the same time, the EU sets higher
ESG standards for companies in the internal market (Bronckers 2022). The justification of dif-
ferent standards can be explained, inter alia, by responsibility for non-conformance. The respon-
sibility of states does not require fault (the violation of an international obligation and the at-
tribution requirement is necessary), while fault-based liability is usually preferred in the case of
companies. However, as Gentian Zyberi noted, “due diligence standard requires States to set their
national climate mitigation targets at the level of their highest possible ambition and to pursue
effective domestic mitigation measures to achieve those targets” (Feria-Tinta 2022). The non-
uniform drafting of sustainability clauses and dual standards may end in inconsistent results of

AI4ESG, may contradict legal certainty, and may raise the question of unfair treatment. Broad
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sustainability goals with loose enforcement clauses in interstate treaties may indicate a declarative
value of sustainability.

There is no hierarchy among UN SDGs: on the contrary, goal indivisibility and integration are
emphasized in Agenda 2030. However, they are regularly criticized for lacking coherence (Kim 2016,
p. 16). A trend that some goals are more important for states is confirmed in a real-world setting
Countries’ priorities from 4 years of reporting show that SDG 17 on global partnership and SDG
13 on climate change have received the most attention, while SDG 10 on inequality has received
the least (UN Committee for Development Policy 2019).

Due to the nature of machine learning, AI4ESG is capable of reinforcing this trend of disparity.
Even if the capabilities of Al to train on any data — whether environmental, social, or governance —
are the same, the quality of data is different in various sectors. Environmental data, such as waste,
transport, energy consumption, and others, are typically numerical. Social and governance data may
come from unstructured texts that are complicated, but that are reduced to “yes” or “no” decisions.
In other words, environmental Al produces guantified values, and social and governance Al produces
approximations, with a vague margin between true and false.

It is argued that when SDGs are implemented individually, they pose the risk of unintended
consequences (Griggs e/ al. 2014, p. 49). When states lack a determinate rulebook to balance dif-
ferent SDGs, so does an artificial intelligence system, which might favor recurring state behavior
over declared values. The usage of Al may then affect the rights of vulnerable groups by, for ex-
ample, creating the aura of a falsely good stance on human rights. No technology, including Al,
should lower the current protection of human rights, so additional safeguards must be implemented
for the proper functioning of social and corporate governance-related Al systems. The individual
human review of Al-generated results is necessary, as well as impact assessments that check for

compatibility and compliance with human rights standards.

ARTIFICIAL INTELLIGENCE TOWARDS SUSTAINABILITY IN THE FEURO-
PEAN UNION SETTING

Sustainability as a competitive advantage of the European Union

It seems that the variety of ESG standards and the horizontal alighment of legislation all over the
world does not help much in contributing to the achievement on time of the sustainability objec-
tives set in Agenda 2030. As one of the major legislators, however, the EU has the privilege of
applying a top-to-bottom approach to Member States and demonstrates ambitious plans to set global
standards of sustainability. The feasibility of these plans depends, among other things, on the internal
coherence of EU legislation.

After a long history of non-interventionism (Conac 2022), the European Commission (EC) has
launched solid interrelated regulatory initiatives to address emerging global challenges. One of them
is the 2019 European Green Deal (EC Communication COM/2019/640), a new growth strategy
that aims to transform the EU’s economy into a sustainable one and to turn climate and environ-
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mental challenges into opportunities across all policy areas within 30 years. This strategy includes
plans to roll out re-usable data services to assist with large volumes of data relevant for compliance,
establish data space for smart supply chain applications, develop digital product passports and map
resources, track waste shipments, and so on (EC Communication COM(2020)66).

Another initiative is Europe’s Digital Decade, launched in 2020. Europe’s Digital Decade 2030
aims to empower businesses and people towards a human-centric, sustainable, and more prosperous
digital future. One of the targets includes the aim of having 75% of EU companies using Cloud/
Al/Big Data. Digital regulation packages have an objective to “provide Europe with a leading role
in setting the global gold standard” (EC 2022).

Does the EU Commission understand sustainability as a long-term goal of the global competi-
tiveness of the EU? It would seem so. After Brexit, the EC has been introducing ambitious changes
that might earlier have been opposed by the United Kingdom. The temporary inactivity of the
United States presented a chance to be the first in setting “Sustainability in the European way” as
global compliance standards (Conac 2022). However, did the EU prepare adequately in terms of
making sustainability compliance actionable and not only existent on paper? Are regulatory initia-
tives consistent and realistic enough to produce the expected results?

The following major regulation packages and proposals, and others, must be coherent: the
Artificial Intelligence Act (EC Proposal COM/2021/2006, heteinafter also referred to as Al Act);
the Artificial Intelligence Liability Directive (EC Proposal 2022/0303(COD), heteinafter also referred
to as Al liability Directive); the Corporate Sustainability Due Diligence Directive (EC Proposal
COM/2022/71, hereinafter also referred to as CSDD); the Corporate Sustainability Reporting
Ditective (EC Proposal COM/2021/189, hereinafter also referred to as CSRD); the Revised Product
Liability Directive (EC Proposal COM(2022)495); the Data Governance Act (EC Proposal
COM(2020)767); the Digital Markets Act (Regulation 2022/1925); and the Digital Services Act
(Regulation 2022/2065). Member States must be in consensus regarding them all, as a missing link
may make the situation worse than it was before regulation.

One thing is clear: unified sustainability standards and streamlined and harmonized legislation
are necessary for unleashing the full potential of artificial intelligence for the ESG. Attempts to
introduce standards of such quality in Europe exist. The European Sustainability Reporting Stan-
dards (ESRS) distinguish themselves in terms of their target audience, priorities, enforcement, and
dual disclosure requirements. EU sustainability standards are built on EU legislation, its sustainability
taxonomy, and investor disclosure agreements, while international sustainability standards (as of the
International Sustainability Standards Board, or ISSB) point to all jurisdictions and are voluntary
(Howitt 2022). The EU sustainability standards set in the EU Corporate Sustainability Reporting
Directive are criticized for their insufficient alignment with existing due diligence standards (such
as the OECD-UNGP Impact Standards for Financing Sustainable Development) (Stibbe 2022).
The mapping process of EU sustainability standards with alternatives (GRI, TFCD, and others),
i.e., establishing convergence, has already begun (Howitt 2022). The contextualization of standards
and the communication lines between them is necessary for better comparability of ESG results
and efficient Al usage.

Alternatively, EU sustainability standards may be exported outside the EU market and become

global. The extra-territorial application of newly introduced EU legislation, sometimes referred to
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as the “Brussels effect,” backs this idea. Nonetheless, corporate sustainability governance proposed
by the EU imposes stricter standards than elsewhere. This governance also does not stem from the
practice of EU Member States. It is argued that it may not be easy to repeat the success story of
GDPR when private entities have the option of jurisdiction shopping (Conac 2022). However, legal
certainty due to clear rules and lower competition in the EU market may outweigh the expected

burden of compliance.

The sustainable adoption of artificial intelligence in the European Union

The largest jurisdictions, with the EU and China leading the way, draft rules to address regulatory
issues of Al Attitudes to Al are different and are based on regional values and objectives. EU regu-
lation dedicated to protecting human rights is based on precaution and prevention: it ascribes risk
levels to Al systems, requires pre-market assessment for high-risk Al systems, and expands the
functions of oversight and supervision. China follows a different ideology and targets BigTech market
regulation (Edwards 2022, p. 6). The notification of Al being used in interactions with humans is
necessary, especially for AT recommendation systems that impact user opinion. However, Al-related
risks are to be resolved after product release, not before it. This technical approach favors the quick
development of technology but also means that Al experiments with real users at their own risk
(Keane 2022).

The EU Al Act is criticized by businesses for not being innovation-friendly enough (Bertuzzi
2021), for the unrealistic expectation that Al systems will be error-free, and for its vague legal obliga-
tions (Bertuzzi 2021). Generally, innovation-friendliness, as seen from the example of China’s approach,
is often achieved on the account of human rights. Staying within the current regulatory vacuum (that
is very innovation-friendly) was not an option for the EC, and artificial intelligence became too im-
portant to ignore. Adopting stringent Al rules and closing the European market was not an option
cither. A logical step was to select the least intervening approach, with mandatory rules in areas where
feasible and appropriate, that pays attention to some of the particularities of the industry.

Al systems may raise a variety of ethical and legal challenges. The risk-based regulatory approach
in the EU AI Act supports different risk levels of Al systems, ranging from minimal to unaccept-
able risk. It is estimated that 5%—15% of Al systems within the EU would be categorized as high
risk and bear the cost of compliance, starting from €30,000 (Johnson 2021). Most Al systems pose
minimal risks (for example, those intended to find grammar errors in documents or optimize
resources).

The scope of unacceptable and high-risk Al systems is disputed as too narrow, thus posing
threats to the protection of fundamental human rights. Suggestions from non-governmental orga-
nizations include the prohibition of: all social scoring systems; all remote biometric identification
in publicly accessible spaces; all emotion recognition systems; all discriminatory biometric catego-
rization; all Al physiognomy; all systems used to predict future criminal activity; and all systems to
profile and risk-assess in a migration context (Lomas 2021).

Unacceptable and high-risk Al lists did not emerge without the consideration of Al’s impact
on human rights and its effect on global competition. The EC drew up lists of unacceptable risk
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and high-risk Al systems based on impact assessments. Unacceptable risk, as noted in Al Act, is
related to grave contraventions of EU values and fundamental rights and freedoms. High risk
is described as having a significant harmful impact on the health and safety or fundamental rights
of persons in the EU that has materialized or is likely to materialize in the near future, when such
a limitation will minimize any potential restriction on international trade.

Likelihood of risk and impact, balance tests, and other uses of Al systems are important when
deciding if a certain Al system should be classified as “unacceptable” or “high risk.” For now, it
seems that the post-ante evaluation of risks, or learning from mistakes, is preferred over the theo-
retical consideration of potential risks. The suggestions of civil society, presented above, may
materialize in case of the occurrence of very likely and significant harm in some Al systems. After
the adoption of the AT Act, ex-ante assessments of the impact on human rights would play a greater
role. Transparency duty — the obligation to publish annual impact assessments of high-risk systems —
would complement the accountability of Al providers or Al users and legal certainty within the EU.

There are more vague spots in the EU Al regulation that are not aligned with sustainable de-
velopment and may act as barriers.

The scope of Al regulation directly depends on the choice of how broadly or narrowly Al is
defined. The EU AT Act expands the OECD concept of an Al system (OECD Recommendation
C(2019)34 2019) and defines it as “softwate that is developed with one or more of the techniques
and approaches listed in Annex I and can, for a given set of human-defined objectives, generate
outputs such as content, predictions, recommendations, or decisions influencing the environments
they interact with.” Differing from the OECD definition, an Al system is defined as software and
not a system. Accordingly, the Al system covers situations where it is a component of another
product. Software is to be delineated from related infrastructure, thus shrinking the scope of liability.
The list of appropriate techniques and approaches in Annex 1 is broad. For example, the inclusion
of statistical approaches to the concept allows it to grasp the experimental trials of Al beginners,
but also blurs the line between algorithms and statistics. A rather broad scope of Al implies
a dissonance between slow amendment procedures in the EU and the fast development
of technology.

Speaking about requirements for data, in Article 10(2(e)) the Al Act demands that “training,
validation and testing datasets shall be relevant, representative, free of errors and complete” in
high-risk Al systems. Systemic reading of the Al act shows that some actions to satisfy the require-
ments set in Article 10(2(e)) are provided (routine audits, checks, etc.). There is no legal certainty,
though, that all necessary measures for data quality are listed. To make things more complicated,
open-ended terms are used (“appropriate data governance and management practices”).

Following a formalistic attitude, these requirements for datasets are impossible to meet in a real-
life setting, as an error in data is also data in a technical sense. Paired with Al liability rules, these
requirements are not feasible. Textual data may be error-free but have hidden discriminatory practices
that will become visible later, after a series of updates and improvements. The application of Al
is a chain of experiments until the best match of the model is found. “Estimated quantity” is of
indefinite value (“a prior assessment of the availability, guantity, and suitability of the data sets that
are needed”) (Liza 2022, p. 7). Some claim that “statistical, mathematical, and computational learning

theory is not advanced enough to give evaluation metrics for those criteria” (Liza 2022, p. 7). Pro-
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cedures to ensure the following quality and mitigate risks are crucial to the idea of trustworthy and
explainable Al, but they cannot guarantee zero-error situations in the real world. The chance of
error in Al systems resembles rare side-effects of medicine, but it is even more likely due to the
unpredictability of machine learning, Therefore, guidelines on applicable technical standards, ex-
planatory memoranda, and methodologies are essential before the Al Act enters into force, as
high-risk Al systems require pre-market assessment.

Legal obligations fall on all Al system operators: providets, users, importers, and distributors.
The way that they are set resonates with a vertical product safety regime, i.c., a scheme that doubt-
fully fits a complex Al environment (Edwards 2022, p. 7). Interaction between the duties of high-
risk AT system providers and Al users is most important. In some cases, the Al user is converted
into an Al provider. For example, general-purpose Al like GPT-3, falls into the category of regular
Al but its user applications may fall into the category of high-risk Al, depending on specific use.
Alternatively, when users modify the Al system, they are converted to providers and beat the re-
sponsibility for the modified version.

Both Al providers and users are assumed to act professionally and have due diligence duties.
The provider (the developer or owner of the Al system) and the Al user share the responsibility
for Al performance to different degrees. One of the duties set in Art. 29 of the Al Act requires
Al users to monitor the operation of the high-risk AI system based on instructions for use. If Al
users suspect risks, they must inform the Al provider or distributor and suspend the use of the
system. Al liability on the provider is disputable in this case, as the provider does not have access
to the operational data of the user. Due diligence if multiple parties are involved, such as in the
case of third parties’ datasets or open-source Al systems, is complicated.

The obligations of the end-users of the system are not regulated by the AI Act: if their behavior
using the Al system violates human rights, it is subject to other laws. The motive not to re-invent
existing legal rules is justified, but the effect of Al on morphing human behavior is overlooked.
For example, consider a case of algorithmic pricing. An Al system routinely makes suggestions to
raise prices for tenants instead of suggesting the option of higher occupancy. Most of these sug-
gestions are accepted by end-users (landlords) (Cassin 2022). Here, several legal issues raise concerns.
First, a recurring habit to rely on machine suggestions is formed, with Al below the threshold of
manipulation or subliminal techniques. Second, suggestions are based on confidential price-sharing
information, so shaping a group’s behavior may amount to cartel behavior (Cassin 2022). Third,
even if the decision to raise the price is being made by a human, not an Al, questions such as “what
is the decision?” “was it independent?” and “is it ethical to influence such decisions?” remain un-
resolved, along with liability issues.

The “Black box effect,” or Al opacity, is minimized by the transparency duties of high-risk Al
providers. Under Art. 13, transparency “by design and default” of Al systems is required: users can
interpret the system’s output and use it appropriately. Second, instructions given to users must, inter
alia, specify known or foreseeable risks, covering “reasonably foreseeable misuse.” Third, the Al
Liability Directive (Proposal 2022/0303(COD)) establishes a disclosure duty for providers, where
disclosed information includes datasets, technical documentation, logs, records of the quality man-
agement system and so on. Failing to provide information implies the fault of the provider. Fourth,

during (potential) litigation, a claimant may request such information, and circumvent the “black
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box effect” because the rebuttable presumption of causality requites basic facts to be proved. Under
the Al liability directive, it is not necessary to prove fault if: the Al system’s output or failure was
reasonably likely to have caused the damage; that damage or harm was caused by some human
conduct influencing the Al system’s output; and the conduct did not meet a duty of care under
EU or national law that was directly intended to protect against the damage that occurred (Gesser
et al. 2022).

In the long run, it might be necessary to elaborate or expand on transparency measures. For
example, it is now unclear what falls within the scope of “reasonably foresecable misuse” or “rea-
sonably likely” causal link, or “appropriate human-machine interface” for human oversight in a tech
environment. Is such reasonability or foreseeability characteristic of an average Al user (that may
switch roles to become a provider if they substantially alter the AI system)? How professional
should natural persons dedicated to human oversight (Art. 14) be — is a baseline competence to
identify the main limitations and shortcomings under the requirements of Art. 14 satisfactory?
Would it be a good idea to borrow the concept of the average consumer from consumer law?
Within the meaning of the Al act, the user is defined not as a regular end-user of the Al system,
but as a natural or legal person, public authority, agency, or other body under whose aunthority the Al
system is operated, except where use occurs during a personal non-professional activity. In the Al liability
directive, the related concept of an injured person or claimant, but not an Al system user, better
matches the concept of “average consumer.”

Under Art. 12 of the Al Act, record-keeping is required to ensure a level of traceability of the
Al system’s functioning throughout its lifecycle that is appropriate for the intended purpose of
the system. Limits for the record-keeping of technical documentation are set to 10 years after the
Al system was launched in the market. It is required, among other things, to log operations and
events, input data, and the identification of persons that verified the result. In practice, this means
the unsustainable practice of storing vast amounts of data and a potential conflict with GDPR
provisions (in the sense of duration and personal data categories). On the one hand, a flexible ap-
proach regarding duration is more fit for various applications of Al. However, it also opens the
gates to storing data longer than is necessary in terms of GDPR (the effect of the AI Act comple-
menting GDPR is envisioned in the preamble) and influences sustainability (the storage of records
in data centers). The dilemma of privacy vs. Al explainability would arise in the case of a federated
Al, which is based on learning from small-sized decentralized data and does not log it.

The sustainability of the adoption of artificial intelligence also requires an appropriate balance
between the ex-ante and ex-post compliance measures of supervisory authorities, as well as ongoing
compliance checks (as Al systems may evolve). A focus on the guided implementation of require-
ments for Al systems and soft law (such as technical guidelines, consultations, and recommendations)
would prevent potential infringements of regulation and minimize the necessity for complicated
ex-post enforcement.

To sum up, diverse standards for artificial intelligence systems may create a global dichotomy
between trustworthy and dangerous technologies. The artificial intelligence framework in the EU
provides balanced rules for Al technologies and could set a good example for others. The general
value of these rules should not be denied based on the critical remarks that they have received. The

regulation of such an extremely complicated area as artificial intelligence is inevitably associated

37



I. NATIONAL AND INTERNATIONAL PUBLIC LAW...

with further clarification, reassurance, and amendments. The protection of human rights may be
improved by revising lists of banned and high-risk Al practices. This innovation ecosystem would
enjoy more favorable conditions and would thrive in the EU if overlooked technological complexi-
ties were duly addressed. Both citizens and businesses would benefit from clear rules on unacceptable
risks, transparency, and risk management in high-risk AI systems, which would entail a liberal view
of the development of regular Al systems.

Are large corporations able to push the objectives of sustainable development
out of stagnation?

Peter Drucker once wrote that culture eats strategy for breakfast. Corporations may assist states in
accelerating sustainable development if they become major stakeholders in the compliance process.
The scope of compliance and enforcement measures, especially penalties, motivates businesses to
commence sustainable changes.

The scope of obliged entities is different in the legislative instruments of corporate social re-
sponsibility and artificial intelligence. It is characteristic that the largest segments (not all) are targeted
towards having the highest impact. As for artificial intelligence, due to its extraterritorial application
(GDPR-like), non-EU companies are also targeted. Having in mind that only 4 European companies
feature in the top 100 Al startup locations (Ipek 2022), the effect of this would be mostly non-
European. The potential effect of the Al Act depends on how global European Al standards will
become, and how appealing the EU market is for non-EU companies.

The proposal for corporate sustainability due diligence was criticized for covering only large
companies, fearing that the non-inclusion of listed and high-risk SMEs will have too little impact
on sustainability objectives (Stibbe 2022). In the Commission’s estimation, 13,000 EU companies
(1%) and 4,000 non-EU companies will now fall under its scope. This includes companies with
>500 employees on average and with a net worldwide turnover of more than €150 million in the
last year, or companies in the high-risk sector with more than 250 employees on average and a net
worldwide turnover of more than €40 million, provided that half of their turnover stems from the
high-risk sector. For non-EU companies, only the turnover in the EU criterium is applied.

Companies must take care of sustainability compliance within their value chain, which includes
not only subsidiaries but also contractors with whom an established business relationship exists.
The scope of this is very wide, since it covers indirect business relationships with proof or the
expectation of their lasting nature. Therefore, it seems that a considerable proportion of businesses
will be covered, with large corporations acting as internal supervisors for companies within their
value chain.

Under the requirements of the proposed EU Corporate Sustainability Reporting Directive (EC
Proposal COM/2021/189), large companies would need to publicly disclose information on the
way they function and manage social and environmental risks. They would also be responsible for
evaluating information from their subsidiaries. The scope of this has been expanded more than
four times, with 50,000 companies to be directly subject to reporting on sustainability issues. This
scope includes all large companies, whether they are listed or not, and listed SMEs. In addition to
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this, CSRD disclosure rules may be applied to non-EU companies that have securities listed on the
EU market.

The deterrent effect of sanctions for non-compliance is high. The EU is not exceptional in this
area — for example, penalties for the violation of China’s Personal information protection law can
amount to up to 5% of total revenue (Yin e a/ 2022). Sanctions for the violation of the AI Act
are higher than those of the GDPR, but are similar to those of the Digital Services Act. The maxi-
mum fine is €30 million, or, in the case of companies, up to 6% of total worldwide annual turnover,
whichever is higher. However, compared to sanctions for the violation of the Digital Markets Act,
which regulates large actors in the same digital business but is related to competition law, they look
moderate: for the latter, these sanctions can amount to up to 10% of the company’s total worldwide
annual turnover, or 20% in the event of repeated infringements, and periodic penalty payments of
up to 5% of the company’s total worldwide daily turnover. Private enforcement (civil liability) supple-
ments the prevention of violations. In the Proposal for product liability directive (liability for defec-
tive Al products), the lower threshold and upper ceiling for compensation are removed.

The enforcement of sustainability due diligence obligations is focused on two pillars: public
enforcement by regular administrative supervision (and sanctions regulated by the national law of
Member States), and private enforcement with civil (fault) liability (or compensation for damages).
Fines are based on the company’s turnover, with a requirement to be effective, persuasive, and
proportionate. Non-compliance with directors’ sustainability duty of care is not within the scope
of the directive. The burden of proof is also missing in the regulation, and is estimated to be crucial
for the efficient application of legal requirements.

The legislative initiatives of sustainability and digital compliance in the EU demonstrate that the
scope of obliged entities is to be significantly increased. This scope is not limited to EU-established
entities, with a clear strategy to set global standards of compliance. Sanctions for non-compliance
with artificial intelligence requirements (and other digital business) are clearly defined and raise the
bar in relation to the GDPR. The enforcement of sustainability due diligence and reporting obliga-
tions, however, does not go so far. A strategy of tightening compliance in the sectors where large
corporations operate may prove to be more efficient than seeking a consensus on sustainability
across Member States.

CONCLUSIONS

States act much slower than planned to achieve SDGs: if they continue with current practices,
sustainable progress will be delayed. Al can contribute to the acceleration of achieving SDGs on
time. The feasibility and scope of the positive impact of Al for sustainable development largely
depend on the consistency and integrity of the regulatory framework. Systemic flaws and major
regulatory barriers to the sustainable adoption of Al must be identified and duly addressed.

A fragmented approach to sustainability frameworks and standards, uneven state development
and priorities, and a lack of global rules regarding sustainability and Al inhibit the potential of Al
to be unleashed for this purpose. Global efforts towards sustainability are at risk of not producing
a meaningful impact on the objectives set out in the UN Agenda 2030.
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The EU may become the wortld’s flagbearer in sustainability, globalizing European standards on
compliance and artificial intelligence. The standards of artificial intelligence need some elaboration
regarding the better protection of individuals and clarification of the status of Al providers and
users. These standards are nevertheless best-in-class regarding their balance with the protection of
fundamental human rights.

Different standards for Al systems may create a global dichotomy between trustworthy and
dangerous technologies. Large corporations, as targets in the major regulatory initiatives of the EU,
may assist in mitigating this risk by becoming compliance stakeholders in sustainability and inter-

related initiatives.
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[.2. THE CONCEPT OF SUSTAINABILITY
IN NATIONAL CONSTITUTIONS: INSIGHTS
FROM CONSTITUTIONAL JURISPRUDENCE

Challenges in contemporary societies are also related to the element of sustainability. The content
of sustainability and sustainable development which, compared with the rule of law, human
rights, and democracy, are treated as relatively new constitutional key concepts (Jakab 2021), still
attract attention in various constitutional debates from different legal perspectives — for example,
concerning the sustainability of democracy, human rights, and environmental sustainability (the
International Conference “Sustainability as a Constitutional Value: Future Challenges™ took place on
15-16 September 2022 in Riga). The debates affirm that these concepts of sustainability and sustain-
able development as broad notions of the rule of law, human rights, and democracy encompass
a bouquet of interrelated aspects.

This chapter aims to shed light on the complex concept of sustainability and its aspects from
the perspectives of national constitutional regulation and constitutional jurisprudence, formed by
constitutional justice institutions. Such perspectives in the scientific literature are rarer than perspec-
tives from the points of view of the international or European Union levels (Kozien 2021). This
is understandable because, in the legal framework, sustainable development as a concept was first
used and elaborated upon in international law, and this concept has generally been treated as a mat-
ter of soft law by international instruments (Boyar 2021). As constitutions also interact with the
broader environment of ideas and institutions outside a nation’s borders (Ginsburg ef al. 2019), this
interaction also means exchanging experiences among different countries while seeking the best
solutions in their practice.

The author of this chapter tries to confirm the assumption that national constitutions, including
the Constitution of the Republic of Lithuania, and constitutional justice institutions, including the
Constitutional Court of the Republic of Lithuania, which protect constitutional values, could be
seen as strong protectors of such a constitutional value as sustainability. The analysis of national
constitutions and the jurisprudence of constitutional justice institutions is of much relevance for
achieving the aim of this chapter. According to most constitutions, constitutional courts around
the world, while implementing their power of constitutional review, are also bodies with the author-
ity to interpret constitutions (Ginsburg & Elkins 2008), including the interpretation of constitutional

provisions reflecting the concept of sustainability. The author of this research focuses not only on
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a comprehensive case study — the case law of the Constitutional Court of the Republic of Lithuania —
but also on examples from the selected case law of other constitutional justice institutions from
Europe, and compares it with Lithuanian constitutional experience. These constitutions and the
constitutional jurisprudence based on them are a source of national and international constitutional
law, and they could be borrowed as an inspiration for solving future constitutional justice cases.

Lithuanian constitutional law lacks scientific papers or research dedicated to the issue of sustain-
ability. Professor Juozas Zilys, the first president of the Constitutional Court of the Republic of
Lithuania, treats the Constitution of the Republic of Lithuania of 1992 as the solid democratic
foundation for further development of the statchood of Lithuania, which constitutes a long-term
program aimed at the progress of society and the state, striving for an open, just and harmonious
civil society and a state under the rule of law (Zilys 2012). Thus, from Professor Zilys’ point of
view, the sustainability of the Constitution means its stability, durability, and future endurance.
Moreover, in this context, Professor Zilys also noted that the stability of the Constitution relates
to the principle of the supremacy of the Constitution, as the sustainability of the constitutional
regulation is one of the most important constitutional values (Zilys 2017).

The mentioned aspects of constitutional stability and endurance are crucial for the sustainability
of the national constitution; however, there are also other separate yet interrelated aspects of sus-
tainability enshrined in the Constitution of the Republic of Lithuania which could be elaborated
in more detail. A further reason for this detailed elaboration is the abstract meaning of the word sus-
tainable in the Dictionary of the Current Lithuanian Language (n.d.): the meaning of this word is
related not only to durable and strong, but also to striking a balance (according to this dictionary, the
word sustainable in Lithuanian means patvarus, tvirtas, tvarioji pusiansvyra). Thus, one might ask what
constitutional values are hiding under the constitutional umbrella of sustainability? As Professor
Juozas Zilys also abstractly hints at, in implementing constitutional reforms in Europe as well as in
Lithuania, sustainable constitutional values which matured in people’s enduring fight for democracy
and freedom were followed (Zilys 2017).

THE MAIN GROUPS OF CONSTITUTIONAL PROVISIONS REGULATING
DIFFERENT ASPECTS OF SUSTAINABILITY

The provisions of some national constitutions suggest that the concept of sustainability is closely
interrelated with the concept of sustainable development. In some constitutions, these two consti-
tutional values are even expressis verbis enshrined together in the same articles (or paragraphs).
Thus, it is quite complicated to identify the exact scope of those concepts.

Therefore, firstly, the interrelation of these two concepts must be revealed considering the
examples of such countries as Luxembourg, Norway, Poland, and Sweden. Accepting the fact that
the constitutions of these countries differ very much, one similarity among them can be noticed —
they all revised their constitutions in the 2009—2016 period. The Constitution of the Kingdom of
Norway (the oldest of them, adopted in 1814) was revised in 2016; the Constitution of the Grand
Duchy of Luxembourg (1868) was revised in 2009; the Constitution of the Kingdom of Sweden
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(1974) was revised in 2012; and the Constitution of the Republic of Poland (1997) was revised in
2009. In the constitutions of the above-mentioned countries, sustainability is closely related to the
concept of sustainable development. On this point, the position of Professor Andras Jakab should
be remembered — according to him, the concept of sustainable development expresses some kind
of improvement, while sustainability does not require an improvement, it merely requires that
a situation does not deteriorate (Jakab 2021, p. 333). Moreover, the concept of sustainable develop-
ment is primarily linked to environmental sustainability. These constitutions confirm the fact that,
in the words of Professor Andras Jakab, constitutions traditionally contain sustainability provisions
concerning the protection of the environment (Jakab 2021, p. 337).

For example, Article 11bis of the Constitution of the Grand Duchy of Luxembourg in its
Chapter dedicated to public freedoms and fundamental rights states that: ““The State guarantees the
protection of the human and cultural environment, and works for the establishment of a durable
equilibrium between the conservation of nature, in particular its capacity for renewal, and the sat-
isfaction of the needs of present and future generations™ (this extract from the Constitution and
further texts from the other constitutions are gathered mainly from the Comparative Constitutions
Project). Article 112 of the Constitution of the Kingdom of Norway in its Chapter devoted to hu-
man rights proclaims that: “Every person has a right to an environment that is conducive to health
and to natural surroundings whose productivity and diversity are preserved. Natural resources should
be made use of on the basis of comprehensive long-term considerations whereby this right will be
safeguarded for future generations as well.”

Moreover, the Constitution of the Kingdom of Sweden stipulates in Article 2 of Chapter
I “Basic Principles of the Form of Government” that: “The public institutions shall promote
sustainable development leading to a good environment for present and future generations.” The
Constitution of the Republic of Poland in its Chapter I on the Republic states that: “The Republic
of Poland shall safeguard the independence and integrity of its territory and ensure the freedoms
and rights of persons and citizens, the security of the citizens, safeguard the national heritage and
shall ensure the protection of the natural environment pursuant to the principles of sustainable
development”; “Any limitation upon the exercise of constitutional freedoms and rights may be
imposed only by statute, and only when necessary in a democratic state for the protection of its
security or public order, or to protect the natural environment, health or public morals, or the
freedoms and rights of other persons. Such limitations shall not violate the essence of freedoms
and rights” (Article 5); and “Public authorities shall pursue policies ensuring the ecological security
of current and future generations. Protection of the environment shall be the duty of public au-
thorities. Everyone shall have the right to be informed of the quality of the environment and its
protection. Public authorities shall support the activities of citizens to protect and improve the
quality of the environment” (Article 74).

The above-mentioned constitutional provisions indicate that sustainability is an integrated con-
cept. They also emphasize the protection of the public interest, such as by protecting the natural
or human environment by designating state institutions and/or persons for this purpose, establishing
a human right to the environment (including its quality), or including the clear public task of pro-
tecting the environment for present and future generations (or the duties of today’s citizenry towards

posterity). In addition, the aspect of durable equilibrium between the conservation of nature and
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the satisfaction of the needs of present and future generations is expressis verbis highlighted in the
Constitution of the Grand Duchy of Luxembourg.

The conclusion can be drawn that the above-analyzed constitutional provisions on sustainability,
including sustainable development (provided for either in Chapters on the fundamental principles
on the functioning of the state or on human rights), refer to present and long-term goals in pro-

tecting the environment, where these goals must also be balanced.

The environmental aspect

In addition, such goals and their balancing are enshrined in the Constitution of the Republic of
France 1958 (revised in 2008). The preamble of the Charter for the Environment, which is a part
of the Constitution, declates that sustainable development shall be ensured in order that choices
designed to meet the needs of the present generation should not jeopardize the ability of future
generations and other people to meet their own needs.

Regarding the protection of environment, sustainable development is also enshrined in para-
graph 2 of Article 66 “Environment and quality of life” of Chapter II “Social rights and duties”
of Title IIT “Economic, social and cultural rights and duties” of Part I “Fundamental rights and
duties” of the Constitution of the Republic of Portugal of 1976 (revised in 2005). This declares
that in order to ensure the enjoyment of the right to the environment within an overall framework
of sustainable development, acting via appropriate bodies and with the involvement and participa-
tion of citizens, the state shall be charged with corresponding duties.

Moreover, sustainable development in the context of the protection of the environment is also
expressis verbis treated as a constitutional principle, for example, in the Constitution of Greece
(the Hellenic Republic) of 1975 (revised in 2008). In paragraph 1 of Article 24 of Part 2, “Individual
and Social Rights,” it is stated that: “The protection of the natural and cultural environment con-
stitutes a duty of the State and a right of every person. The State is bound to adopt special preven-
tive or repressive measures for the preservation of the environment in the context of the principle
of sustainable development...” In the opinion of the author of this chapter, the status of a con-
stitutional principle presupposes a specifically strong protection of the concept of sustainability as
having wider interpretational potential than other concrete constitutional norms.

The duty of the state to promote the sustainable development, common welfare, internal cohe-
sion and cultural diversity of the country is also expressed in the Constitution of the Swiss Con-
federation of 1999 (revised in 2014) (Title One “General Provisions,” Article 2 “Aims”).

Therefore, the right to the environment is an excellent example for highlighting the evolving
environmental aspect of sustainability. Many other national constitutions have also progressively
recognized the right to the environment as a human or fundamental right which can be expressed
in different terms: the right to a clean environment, to a decent environment or to a sound environ-
ment (Committee on the Honouring of Obligations 2022, p. 9), etc. Moreover, it has also been
stated that the right to a healthy environment is the most well-known sustainability right (Jakab
2021, p. 348). This trend expresses the traditional categorization of three generations of human

rights, used in both national and international human rights discourse and tracing the chronological
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evolution of human rights as an echo of the slogan of the French revolution: Liberté (freedom,
“civil and political” or “first generation” rights), Fgalit¢é (equality, “socio-economic” or “second

generation” rights), and Frazernité (solidatity, “collective” or “third generation” rights) (Viljoen, n.d.).

The right to the environment as a human right, economic, financial, and
social aspects of constitutional stability, and the perspective of constitutional

stability

The rights of the so-called third generation have been cleatly reflected in new constitutional provi-
sions relating to the environment and climate change (so-called climate constitutionalism), which
were proposed last year in Italy (Abebe ¢z a/ 2021, p. 29). On February 8, 2022, the Italian Parlia-
ment amended the Constitution of the Republic of Italy (adopted in 1947) to expand its environ-
mental protection regime. Two articles of the Constitution of Italy were amended (Articles 9 and 41).
Article 9 now states that the republic “protects the environment, biodiversity and ecosystems, also
in the interest of future generations.” Additionally, it places a duty on the state to “govern the
methods and forms of animal protection.” Article 41 was also amended to prohibit private industry
from damaging “health and the environment,” in addition to the existing limits of “secutity, freedom,
and human dignity.”” Additionally, Article 41 now empowers the legislature to regulate both public
and private activity not only for “social” purposes, but also for “environmental purposes” (Abebe
et al. 2021, p. 29). Therefore, such amendments to the Constitution of Italy can be treated as sub-
stantially contributing to the promotion of sustainable development.

The right of the third generation to the environment is also protected in the Republic of Latvia.
The Constitution of the Republic of Latvia of 1922 (revised in 2016) establishes, in Article 115 of
Chapter VIII “Fundamental Human Rights,” that: “The State shall protect the right of everyone
to live in a benevolent environment by providing information about environmental conditions and
by promoting the preservation and improvement of the environment.” In addition, the Preamble
of this Constitution states that: “Each individual takes care of oneself, one’s relatives and the com-
mon good of society by acting responsibly toward other people, future generations, the environment
and nature”; and “While acknowledging its equal status in the international community, Latvia
protects its national interests and promotes sustainable and democratic development of a united
Europe and the world.”

Thus, the Constitution of the Republic of Latvia strengthens the sustainable and democratic
development of a united Europe and world, noting specifically the responsibility of today’s society
towards future generations, the environment, and nature.

Professor Jelena Bdumler explains that “the principle of sustainable development provides for
two important dimensions: on the one hand, the balancing of the social, economic and ecological
spheres; and, on the other, it mandates equity for present and future generations” (Baumler 2021).
Such an explanation is based on the famous Brundtland Report, which developed the formula that
“[s]ustainable development secks to meet the needs and aspirations of the present without com-
promising the ability to meet those of the future” (United Nations 1987). According to Professor
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Jelena Baumler (2021), “at its heart, sustainable development is a principle of responsibility, requiring
taking into consideration the consequences of one’s own actions for others now as well as for all
of us tomorrow; it is basically a principle for fairness in light of infinite resources and the earth’s
indefinite ability to cope with harmful activities.”

Such a position has also been confirmed by the provisions of the constitutions of other coun-
tries composing totally different aspects of sustainability and sustainable development. For example,
the Constitution of the Republic of Austria of 1920 (revised in 2013), in its Chapter I “General
provisions. European Union,” introduces a constitutional provision securing the sustainable, bal-
anced budgets of the Federation, the Laender, and the municipalities (paragraph 2 of Article 13).

The concept of sustainable development in national constitutions is used not only in an envi-
ronmental, economic and financial sense, but also from a social perspective. As Professor Andras
Jakab (2021, pp. 348-349) states, many constitutions also introduce provisions concerning the
financial protection of families or minors, and they also enshrine the protection of
pension issues.

The aspects of constitutional stability and endurance are also crucial for the perception of the
concept of sustainability in national constitutions. The Furopean Commission for Democracy
through Law (Venice Commission), acting as an advisory body to the Council of Europe on con-
stitutional matters, expresses an opinion on the values of adopting sustainable constitutional text
and constitutional continuity, as well as enhancing constitutional stability. For example, in the case
of Iceland, the Venice Commission noted that, instead of drafting an entirely new Constitution of
Iceland, “the changes could have been done through amendments to the current Constitution. This
approach would have the advantage of symbolic continuity and would enhance constitutional stabil-
ity. Constitutional stability is an important element for the stability of the country as a whole and
one should not adopt a new Constitution as a ‘quick fix’ to solve current political problems” (Eu-
ropean Commission for Democracy through Law 2015, p. 8).

According to the Venice Commission, national constitutions provide for limitations to consti-
tutional amendments, which are one of the most sensitive issues of any constitution — i.e., unamend-
able provisions and other special limitations on constitutional amendment. Their overview in com-
parative constitutional law shows that most constitutions do not provide for unamendable provisions;
moreover, nearly all unamendable provisions are substantive, and therefore not related to the pro-
cedure for the revision of the Constitution. Some Constitutions do contain “unamendable” (or
intangible) provisions, i.c., provisions that are legally precluded from revision (for example, such
provisions exist in the Fundamental Law of Germany). “Provisions outlining the power to amend
the Constitution are not a legal technicality, but they may heavily influence or determine fundamental
political processes. In addition to guaranteeing constitutional and political stability, provisions on
qualified procedures for amending the constitution aim at securing broad consensus; this strengthens
the legitimacy of the constitution and, thereby, of the political system as a whole” (European Com-
mission for Democracy through Law 2015, pp. 9, 17-20).

In this part of the chapter, the conclusion can be drawn that the different examples of consti-
tutional provisions prove that sustainability is an integrated concept which has very often been
treated (or enshrined) together with the concept of sustainable development. Both concepts comprise

present and long-term national goals, which are especially visible in protecting the environment and
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nature. Moreover, they both oblige today’s generation to balance those goals and, more specifically,
refer to long-term thinking which is aimed at the future of a united Europe and world. Finally, they
both emphasize constitutional stability by, inter alia, adopting sustainable constitutional text and

ensuring constitutional continuity.

ENVIRONMENTAL AND OTHER ASPECTS OF SUSTAINABILITY IN THE
CASE LAW OF CONSTITUTIONAL JUSTICE INSTITUTIONS

The best example in this field is the landmark ruling in the case of Nexbauer et al. v Germany, adopted
in April 2021 by the Federal Constitutional Court of Germany, in which the Court decided that
the provisions of the 2019 State Federal Climate Change Act would be insufficient to meet Ger-
many’s climate targets under the 2015 Paris Climate Agreement and, therefore, violated the
Basic Law.

The Federal Constitutional Court of Germany agreed with the complainants’ argument that the
state had “failed to create a legal framework sufficient for reducing greenhouse gases” by placing
too high a burden on emissions reductions after 2030 to be feasibly attainable, violating their fun-
damental right to life and physical integrity enshrined in the Basic Law (see also Press Release
No. 31/2021 of the Federal Constitutional Court of 2021). It further found that, by virtue of
Article 20a, the state must consider “how environmental burdens are spread out between different
generations.” The German Government passed an amendment to the Climate Change Act in June
2021 that brought forward the state’s climate neutrality goal to 2045, raised the emissions reduction
goal from 55 to 65 per cent by 2030 compared with 1990 levels, and set a goal of achieving nega-
tive emissions by 2050 (Abebe et al. 2021, p. 30).

It was also argued that “in a decision published on 29 April 2021, the German Federal Consti-
tutional Court joined other Courts around the world in their criticism of governments for failing
to take efficient measures against climate change. The Federal Constitutional Court ruled that
Germany’s Climate Protection Act of December 2019 is not sufficient to meet Germany’s obliga-
tions. The principle of sustainable development lies at the heart of the judgment’s reasoning, requir-
ing political action to take into consideration effects for current and future generations”
(Baumler, 2021).

Additionally, it should also be mentioned that it was argued that “the Court translated the con-
cept of sustainable development into the fundamental rights context and strengthened both the
intra-generational as well as the inter-generational relevance of political decision making” (ibid).

Such a position of the Federal Constitutional Court of Germany provides a good legal basis
for the obligation of the State to take proper actions for current and future generations, so that
efficient measures against climate change are implemented. It also confirms the words of Justice
Heinrich Amadeus Wolff from the Federal Constitutional Court of Germany, that “sustainability
refers to durability and balance” (Wolff, Vortrag fiir Riga. Submitted to the International Conference
“Sustainability as a Constitutional Value: Future Challenges” which took place on 15-16 of Sep-
tember 2022 in Riga).
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On this issue, the decision that the High Council of the Netherlands adopted on 20 December
2019 can be mentioned. In this decision, it was ordered that the Dutch State has to reduce green-
house gas emissions by 25%, compared to 1990 levels, by the end of 2020. This decision has been
treated as a landmark ruling for climate change litigation. It establishes that climate change is a hu-
man rights issue, and the protection of human rights is an essential component of a democratic
state under the rule of law. This decision also illustrates the environmental aspect of the concept
of sustainability and emphasizes that climate change is a human rights issue.

This statement is also clearly reflected in the case law of the Constitutional Court of the Re-
public of Latvia, which refers to environmental sustainability as well as to the sustainability of
democracy and human rights (International Conference “Sustainability as a Constitutional Value:
Future Challenges” took place on 15-16 of September 2022 in Riga).

Some insights from the case law of constitutional justice institutions on different above-mentioned
aspects of sustainability provide the possibility to treat national constitutions as living instruments
capable of reacting to changes in states and societies. Environmental case law which is especially
dynamic illustrates this perfectly.

Therefore, on the basis of the analysis provided it is evident that national constitutions embody
certain foundations developed by constitutional courts for the sustainable continued existence of

these constitutions. As can be seen below, Lithuania is no exception.

ASPECTS OF SUSTAINABILITY IN THE CONSTITUTION OF THE RE-
PUBLIC OF ILITHUANIA AND THE CASE LAW OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF LLITHUANIA

In the context of debates on sustainability as a constitutional principle, it must be clarified that
neither the Constitution of the Republic of Lithuania of 1992 (revised, among others, in 2019) nor
the Constitutional Court of the Republic of Lithuania treat this concept as a separate constitutional
principle.

The Constitutional Court refers to the notion of sustainability in the official constitutional
doctrine in relation to the European Union legal acts. For example, the notion of sustainability is
related to the rules of the European Union on competition (including in-house transactions) aiming
at the sustainable development of Europe. In the rulings of 5 March 2015 on competition in the
sphere of waste management services and of 22 May 2022 on in-house transactions concluded by
municipalities for the provision of public services, the Constitutional Court emphasized the impor-
tance of Paragraph 3 of Article 3 of the Treaty on the European Union, stipulating that: “The
Union shall establish an internal market. It shall work for the sustainable development of Europe
based on balanced economic growth and price stability, a highly competitive social market economy,
aiming at full employment and social progress, and a high level of protection and improvement of
the quality of the environment. It shall promote scientific and technological advance.”

As can be seen from the case law of the Constitutional Court, the Constitution of Lithuania
of 1992 has been “friendly” in relation to the law of the European Union. Such a position is based
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on the essential doctrinal statement developed by the Constitutional Court that membership of the
State of Lithuania in the European Union stems from the Constitution itself, from a constitutional
act that is a constituent part of the Constitution (under paragraph 2 of said constitutional act, the
norms of European Union law are a constituent part of the legal system of the Republic of Lithu-
ania). Moreover, such membership in the official constitutional doctrine has been regarded as
a constitutional principle of the State of Lithuania and the State’s geopolitical otientation (decision
of 16 May 2016 of the Constitutional Court of Republic of Lithuania).

Aspects of the national economy, public finances and guarantees of the
social system

The Constitutional Court refers to sustainability in its cases mainly in the context of such aspects
as national economy, public finances, and the guarantees of the social system. Sustainability is related
to constitutional principles such as those enshrined in Article 52 of the Constitution concerning
the social system (while interpreting this Article, the principles of the state’s social orientation and
social solidarity, as well as the principle of responsible governance, have been developed), emphasiz-
ing that, among other things, the sustainable social and economic development of the state means
that, through granting privileges to certain persons, the state may not suffer financial depletion
(in the context of the right to a pension for service; ruling of 26 January 2016 of the Constitutional
Court of Republic of Lithuania). Moreover, social assistance relations may be determined by various
factors including, inter alia: the resources of the state and society; material and financial possibilities;
the need to ensure the financial stability of the state, economic sustainability, and development
(in the context of the right to social housing; ruling of 26 May 2015 of the Constitutional Court
of Republic of Lithuania); and unemployment insurance benefits (ruling of 7 February 2013 of
the Constitutional Court of Republic of Lithuania).

While the Constitution of the Republic of Lithuania does not expressis verbis enshrine the duty
(obligation) to balance the state budget, the Constitutional Court — for example, in its ruling of
15 February 2013 on the adoption of the law on the 2009 state budget and related laws — has revealed
that, under the Constitution, the drafting of the state budget, which is the plan of state revenue and
expenditure (allocations) for a specific period, is the exceptional competence of the Government.
Some elements of balancing can be seen from the statement of the Court in this ruling: “all planned
state budget revenue and expenditure must be specified sufficiently clearly and by concretely indicat-
ing state revenue sources and the estimated sums of funds to be received from those sources, the
purpose of the expenditure for financing various spheres, the precise sums of the allocated funds
and the subjects to which those funds would be allocated” (ruling of 15 February 2013).

In the ruling of 5 July 2013, the Constitutional Court also acknowledged that “the funds of the
budget of the state, as the organization of the entire society and as the organization that is obliged
to act in the interests of the entire society, so that social harmony is ensured, must be allocated for
the performance of various functions of the state and the provision of public services.”

However, the Court has also stressed that the question of whether certain needs (goals) are

provided sufficient or insufficient funds from the state budget is not about the compliance of the
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state budget with the Constitution, but is about budget planning, the evaluation of the needs of
society and the state, their balance with the possibilities of society and the state, and, consequently,
social and economic expediency. These questions are not dealt with by the Constitutional Court,
except in some defined cases. These cases are: “where the law on the state budget establishes the
legal regulation in which it is clear from the start that one has clearly provided for insufficient or no
finance for certain needs (objectives), alongside, by not providing for any other (alternative) sources
of finance, which, under the Constitution, may be provided for corresponding needs, and this is
clearly in conflict with the welfare of the Nation, the interests of society and the State of Lithuania,
and clearly denies the values entrenched in, as well as defended and protected by the Constitution”
(ruling of 15 February 2013 of the Constitutional Court of the Republic of Lithuania).

In the context of the status of sustainability as a constitutional principle, it could be added that
sustainability could be incorporated into the principle of civil society (which is inseparable from
the constitutional principle of a state under the rule of law and the principles of justice and de-
mocracy). The content of the latter principle is not widely revealed in the official constitutional
doctrine and, thus, as Professor Egidijus Karis (2002, p. 60) noted, this content is not and probably
will not be for some time understood by all in the same manner.

The environmental aspect, including human rights issues and the perspective
of constitutional stability

The Constitutional Court has often dealt with the constitutional foundations of the protection of
the environment, including various human rights enshrined in the Constitution and, especially,
people’s rights to a healthy and clean environment. The Constitution of the Republic of Lithuania,
in its Chapter IV “National Economy and Labour,” stipulates that: “The State and each person
must protect the environment from harmful influences” (paragraph 3 of Article 53); and “The State
shall take care of the protection of the natural environment, wildlife and plants, individual objects
of nature and areas of particular value and shall supervise a sustainable use of natural resources,
their restoration and increase. The destruction of land and the underground, the pollution of water
and air, radioactive impact on the environment as well as depletion of wildlife and plants shall be
prohibited by law” (paragraphs 1 and 2 of Article 54).

For example, already in its ruling of 1 June 1998 on compensation for damage done to forests,
the Constitutional Court based its position on paragraph 1 of Article 54 of the Constitution, and
explained that “in this norm one of the aims of the activities of the State is formulated, i.e., to
ensure people’s rights to a healthy and clean environment. The environment, as a rule, is understood
as the entirety of interrelated elements (the surface and subsurface of the earth, air, water, soil,
flora, fauna, organic and non-organic substances, anthropogenic components), as well as natural
and anthropogenic systems uniting them, which function in nature.”

Furthermore, not only the Preamble of the Constitution, with its striving for an open, just, and
harmonious civil society and a state under the rule of law, but also the definition of the Constitu-
tion reflects an orientation towards current and future generations, including secking a balance
between them. In the official constitutional doctrine, the Constitution of the Republic of Lithuania
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is treated as a social contract, designed for current and future generations. In its ruling of 25 May
2004, the Constitutional Court of Republic of Lithuania noted that: “The Constitution reflects
a social contract — a democratically accepted obligation by all the citizens of the Republic of Lithu-
ania to the current and future generations to live according to the fundamental rules entrenched in
the Constitution and to obey them in order to ensure the legitimacy of the governing power, the
legitimacy of its decisions, as well as to ensure human rights and freedoms, so that the concord
would exist in the society.”

In connection with the perspective of sustainability, it is worth noting that the Constitution is
also characterized by its stability. Having adopted the Constitution, the Lithuanian Nation formed
a standardized basis for the common life of its own state community — the civil Nation — and
consolidated the state as serving the common good of the whole of society (ruling of 25 May 2004
the Constitutional Court of Republic of Lithuania).

The Constitutional Court has spoken more than once about the value of the stability of the
Constitution — the Constitution, as supreme law, must be a stable act. The stability of the Constitu-
tion is a feature which, together with its other features (foremost among which is the special, supreme
legal force of the Constitution), makes constitutional legal regulation different from ordinary legal
regulation established by the means of lower-ranking legal acts. This makes the Constitution dif-
ferent from every other legal act. The stability of the Constitution is a great constitutional value,
and the Constitution should thus not be altered if it is not legally necessary. This is guaranteed by
the more difficult and more complex procedure for making amendments to the Constitution com-
pared with constitutional and ordinary laws. The stability of the Constitution is one of the precon-
ditions for ensuring the continuity of the state, respect for the constitutional order and law, and the
implementation of the aims of the Lithuanian Nation declared in the Constitution and on which
the Constitution itself is based (ruling of 28 March 2006 of the Constitutional Court of Republic
of Lithuania).

By safeguarding the stability of the Constitution, the Constitutional Court, inter alia, safeguards
fundamental constitutional values. Article 1 consolidates these values — the independence of the state,
democracy, and the republic — which are inseparably interrelated and form the foundation of the
state. Moreover, it is not permitted to make any such amendments to the Constitution that would
deny them, and they cannot be denied under any circumstances (decision of 19 December 2012 and
ruling of 24 January 2014 of the Constitutional Court of Republic of Lithuania). Such a position
was formed in the official doctrine on the limitations on the alteration of the Constitution, which was
developed in the rulings of the Constitutional Court of 24 January 2014 and 11 July 2014. These
fundamental constitutional values are treated as a part of Lithuanian constitutional identity.

Furthermore, as the Constitutional Court has also emphasized, the Constitution is based on
unquestionable universal values such as, infer alia: respect for law and the rule of law; the limitation
on the scope of powers; the duty of state institutions to serve the people and their responsibility
for society; justice; striving for an open, just and harmonious society and a state under the rule of
law; and the recognition of, and respect for, human rights and freedoms (the Constitutional Court’s
rulings of 25 May 2004, 19 August 2006, and 24 September 2009).

The Constitutional Court held in its ruling of 19 August 2006 that one of the most important

obligations of a democratic state based on law and justice is to respect, defend, and protect universal
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constitutional values, as well as human rights and freedoms; otherwise, one would not be able to
consider the state as serving the common good of the whole of society (the Constitutional Court’s
rulings of 19 August 2006 and 24 September 2009).

These above-mentioned elements can be regarded as the most important objectives of every
democratic political order and must properly be defended. Such defense has been ensured by the
Constitutional Court. For example, as regards the constitutional definition of democracy, it could
be stated that the Constitution of the Republic of Lithuania as the foundation of society and the
state is sustainable because democracy — alongside the independence of the state, the republic (deci-
sion of 19 December 2012 and ruling of 24 January 2014 of the Constitutional Court of Republic
of Lithuania) and the innate nature of human rights and freedoms (ruling of 11 July 2014 of the
Constitutional Court of Republic of Lithuania) — is one of the fundamental constitutional values
which must not be denied under any circumstances (decision of 19 December 2012 and ruling of
24 January 2014 of the Constitutional Court of Republic of Lithuania). As the Constitutional Court
has clearly concluded in its case law, the denial of the provisions of the Constitution consolidating
these fundamental constitutional values, i.c., including democracy, would amount to the denial of
the essence of the Constitution itself, and would put an end to the restored “independent State of
Lithuania, founded on democratic principles” as proclaimed by the Act of Independence of Lithu-
ania of 16 February 1918.

CONCILUSIONS

The analysis of the selected provisions of the constitutions of European states confirms the as-
sumption that national constitutions — as well as the corresponding constitutional justice institutions,
with their important mission of implementing constitutional justice and protecting constitutional
values — could be seen as strong protectors of sustainability, which is a constitutional value. Sustain-
ability as an integrated concept, treated together with the concept of sustainable development, refers
to current and long-term national goals in protecting the environment, and emphasizes the need
of the proper balance of those goals. Constitutional sustainability can be regarded as being closely
related to the person’s right to a clean environment, as well as it is reflected in economic, financial,
or social constitutional aspects from different perspectives, and, finally, it is evident in the require-
ment related to constitutional stability and endurance. These aspects could be treated as a mini-
mum basis (standards) for the perception of sustainability, but not as a comprehensive
conceptual system.

In the official constitutional doctrine of the Constitutional Court of the Republic of Lithuania
the content of sustainability has mainly been expressed while interpreting different constitutional
norms and principles, including the duty of the State to protect the environment and, especially,
a person’s right to a healthy and clean environment; this concept can be identified in the understand-
ing of the Constitution as a social contract, designed for current and future generations, and,
moreovert, in the official constitutional doctrine on limitations to the alteration of the Constitution.
The Constitutional Court, as other European constitutional justice institutions, has the duty to

propetly balance all constitutional values, including those which are especially protected by their
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non-amendable nature under the Constitution, thus ensuring constitutional stability and

endurance.
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[.3.THE EFFICIENCY OF GREEN PUBLIC
PROCUREMENT REGULATION
IN LITHUANIA AS AN ELEMENT
OF ACHIEVING OBJECTIVES
OF SUSTAINABLE DEVELOPMENT

(GENERAL REMARKS

In 2019, Communication No. COM (2019) 640 of the European Commission set out a Europe-
an Green Deal (hereinafter — the Green Deal) for the European Union and its citizens (The European
Green Deal 2019). This entails a new growth strategy that aims to transform the European Union
into a fair and prosperous society, with a modern, resource-efficient and competitive economy where
there are no net emissions of greenhouse gases in 2050 and where economic growth is decoupled
from resource use.

The Green Deal acknowledges the role that public authorities play in the achievement of the
high aims set forth in the aforementioned document and specifies that public authorities, including
European Union institutions, should lead by example and ensure that their procurement is green
(The European Green Deal 2019). Therefore, green public procurement procedutes are an important
measure of achieving the aims of sustainable development set forth in the Green Deal.

Green public procurement in the European Union is becoming more and more relevant as — in
directives on public concessions (2014/23/EU), on classic public procurement (2014/24/EU), and
on utilities (2014/25/EU) — the aim is to reach the 50% green public procurement target
(Cinti 2020).

In the Republic of Lithuania, the high priority of sustainable development is also recognized.
The Government of the Republic of Lithuania (2021) has adopted a regulation obligating contract-
ing authorities and contracting entities to ensure that green public procurement procedures amount
to no less than 50% of the total procurement value of a particular contracting authority in 2022,
and no less than 100% in 2023 and beyond. Therefore, green public procurement procedures in

the Republic of Lithuania are given great importance and priority even at the regulatory level.
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In the legal doctrine of Lithuania there is little research on the topic of the efficiency of green
public procurement regulation. In a recent article by B. Simkuté (2022), the legal regulation of
green public procurement was not analyzed, and a general conclusion was made that the execution
of green public procurement will inevitably result in necessary increases in the budgets of contract-
ing authorities. In another article, R. Rudauskiene (2019) analyzed the definition of green public
procurement in Lithuania by comparing these definitions in terms of legislative and sub-legislative
legal regulation. The author concluded that green public procurement at the legislative level (i.c., the
Law on Public Procurement) is considerably wider in scope than at the level of sub-legislative legal
regulation. Furthermore, as the environmental criteria outlined in sub-legislative legal regulation are
very detailed and specific, this precludes contracting authorities from using other, more innovative,
new or advanced environmental criteria that are not expressed or embedded in specific environmental
requirements (Rudauskiene 2019).

The requirements for green public procurement procedures in the Republic of Lithuania are
regulated by the decision of the Minister of Environment of June 28, 2011, with ensuing altera-
tions (hereinafter — the Decision of the Minister of Environment). This entails not only the defi-
nition of green public procurement (i.e., the requirements essential for a public procurement
procedure to be qualified as green public procurement) but also particular requirements for each
sort of public procurement object (for instance, office supplies, I'T equipment, building design
services, construction works etc.) that must be applied. In the view of the author, the fact that
green public procurement requirements are regulated by the Decision of the Minister of Environ-
ment (2011) and not the Law on Public Procurement (1996) is a positive sign, because a ministerial
decision can be changed more easily than a law. This enables the legal regulation itself to be more
fluid and up to date.

Since the execution of green public procurement entails the application of additional and
extensive detailed environmental criteria, an obvious problematic question becomes apparent: can
these green public procurement procedures be considered to be efficient? An efficient public
procurement procedure is identified by the author as a public procurement which has been car-
ried out successfully and enables a contracting authority to conclude a public contract with the
winner of a tender. Therefore, the efficiency of green public procurement is analyzed based on
the view that it is hindered by legal regulation or its interpretation, which prevents the successful
execution of the public procurement procedure and the conclusion of a public procurement
contract.

Furthermore, the analysis of the efficiency of the proposed instruments for green public pro-
curement is suggested by other authors analyzing green public procurement regulation in the Eu-
ropean Union (Cinti 2020). The possible problem of the efficiency of green public procurement
becomes even more apparent, as a study has shown that European Union institutions themselves
present the lowest green public procurement adoption rates in a comparative study with national
and regional governments (Badell and Jordi 2021).

The main object of this chapter is the legal regulation concerning green public procurement
procedures in the Republic of Lithuania (the Decision of the Minister of Environment, the Law
on Public Procurement of the Republic of Lithuania — hereinafter the Law on Public Procurement)
and in the European Union (Ditective No. 2014/24 on Public Procutement and Repealing Directive
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2004/18/EC — hereinafter Directive 2014/24 — the Green deal, etc.). It should be noted that the

official constitutional doctrine developed by the Constitutional Court of the Republic Lithuania

recognizes that laws establish general rules, and sub-legislative acts implement the norms of law —
they may be detailed and contain the procedure for their implementation (Oz restoration of citizens’

ownership rights to land 1995; Regarding state secrets of the Republic of Lithuania and their protection 1996;

Regarding the provision and payment of social benefits 2004).

Many different problems can be identified by analyzing the regulation of green public procure-
ment as, by its nature, there is a difficult balance to be struck in green public procurement between
the promotion of competition and a narrow circle of suppliers that meet the green criteria; some
requirements of green public procurement are often very difficult (if not impossible) to verify, such
as CO, emissions in the production of certain goods.

However, bearing in mind the aforementioned regulation and the importance of green public
procurement, in this chapter the author analyzes two main scientific problems.

Firstly, the problem of the qualification of a public procurement procedure as a green public
procurement:

e Are the requirements laid forth in the legal regulation of the Republic of Lithuania compatible
with Ditrective 2014/24?

e Is the qualification of a public procurement as a green public procurement “automatic” or
voluntary? Does a contracting authority have the discretion to execute the public procurement
as a regular (i.e., not green) public procurement if an object of the particular procurement falls
within the scope of the Decision of the Minister of Environment?

e Does the public procurement qualify as a green public procurement if the supplier offers prod-
ucts that meet the requirements of the green public procurement even though such requirements
were not set forth in the public procurement documents?

Secondly, the problem of the evaluation of the efficiency of green public procutrement, which
considers the procedural efficiency of green public procurements:

e the requirements for green public procurement are laid down in extreme detail. It must be ana-
lyzed whether the extremely detailed nature of these requirements (i) makes their application
impossible, or (ii) significantly interferes with the efficiency of public procurement pro-
cedures;

e the extremely detailed nature of green public procurement will certainly lead to the increased
application of the correction of irregular tender offers. However, the rules (Law on Public
Procurement, Directive 2014/24, practice of CJEU and Supreme Court of Lithuania) regulating
the correction of irregular tenders are strict. Therefore, it must be analyzed whether the efficiency
of public procurement procedures will be restrained by the extremely detailed nature of green
public procurement requirements.

The main objective of the proposed research is to provide an evaluation of the impacts of legal
regulation of green public procurement procedures in the Republic of Lithuania, to evaluate its
efficiency and to introduce suggestions for improvement.

This objective is implemented via the execution of the following tasks: revealing the multiple
meanings and polysemy of the concept of green public procurement and its shortcomings.
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Hence, the issues of the impact of the legal regulation concerning green public procurement
procedures are primarily tackled at the level of notions and principles established in legal acts, which
are the conceptual instruments for the stability of legal power and for a mature legal framework
to enable an acceptable balance between risks and benefit.

The area of the proposed research could help develop the current legal regulation of sustainable
public procurement procedures and significantly contribute to the efficiency of green public pro-

curement procedures and, therefore, increased sustainability.

THE QUALIFICATION OF A PUBLIC PROCUREMENT PROCEDURE AS
A GREEN PUBLIC PROCUREMENT

The main question the author wishes to analyze in this regard is if the qualification of a particular
public procurement as green public procurement is voluntary and depends solely on the decision
of the contracting authority, or if it is “automatic.” That is, if the procurement depends entirely
on the requirements set forth in a particular public procurement procedure and the public procure-
ment procedure is therefore automatically considered to be a green public procurement.

In the Lithuanian legal system, contracting authorities are encouraged to execute purchases with
the least possible impact on the environment at one, several or all stages of the life cycle of a prod-
uct, service or works. The contracting authorities are mandated to ensure that green public procure-
ment procedures constitute no less than 50% of all public procurement procedures in 2022, and
100% in 2023 and beyond (Government of the Republic of Lithuania 2021).

The requirements for the qualification of a public procurement as a green public procurement
are set forth in the Decision of the Minister of Environment (2011). In the Decision, a chapter is
dedicated for the description of the procedure for the application of environmental criteria to be
applied by contracting authorities and contracting entities in the purchase of goods, services or works.

Art. 4 of said procedure regulates the criteria for the qualification of a public procurement
procedure as a green public procurement. A public procurement is considered to be a green public
procurement when at least one of the following clauses is met when preparing technical specifica-
tions and/or setting minimum qualification requitements for suppliers or qualification selection
criteria and/or tender evaluation criteria and/or conditions for performance of the procurement
contract: i) the procurement object is included in the list of products for which the environmental
protection criteria are applicable (detailed in the Decision of the Minister of Environment) and meets
all the minimum environmental protection criteria established; ii) the procurement object meets the
requirements of the type I Eco-label (according to LST EN ISO 14024); iii) the supplier applies
the requirements of the environmental management system in accordance with standard LST EN
ISO 14001 or the European Union Environmental Management and Audit Scheme (EMAS) for
the purchased services or works; and iv) when the procurement object is not included in the list
of products, the contracting authority sets environmental criteria that are relevant to the subject of
the procurement at one, several or all stages of the product life cycle by applying at least one of the

detailed environmental principles.
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Therefore, based on the wording of Art. 4 of the procedure detailed in the Decision of the
Minister of Environment, any public procurement procedure must be qualified as a green public
procurement if it meets one of the four legal bases detailed. In the view of the author, the wording
of Art. 4 does not entail any right of the contracting authority to qualify a public procurement as
a green public procurement; rather, it imperatively states that any public procurement that meets
one of the four legal bases prescribed is automatically considered to be a green public
procurement.

Art. 3.6 of the Decision of the Minister of Environment details that a green procurement is
a procurement where the contracting authority seeks to acquire goods, services or works that have
the least possible impact on the environment in one, several or all stages of the product, service
or work life cycle. Furthermore, it may be asserted that a public procurement would be qualified
as a green public procurement even in the event when the minimum environmental requirements
are established as bid evaluation criteria based on the wording of Art. 4 of the Decision of the
Minister of Environment. However, in the view of the author, such a procurement cannot be
qualified as a green public procurement because the suppliers may choose not to meet these bid
evaluation criteria and may offer “regular” goods or services that do not meet the green public
procurement requirements.

This distinction will be of particular importance from the year 2023, as contracting authorities
will be obligated to execute every procurement as a green public procurement. This means that
they will be obligated to apply one of the four legal bases detailed in Art. 4 of the Decision of the
Minister of Environment to each public procurement procedure.

It is important to analyze whether a public procurement can be qualified as a green public
procurement in the event that the supplier offers products that meet the requirements of a green
public procurement, even though no such requirements were set forth in the public procurement
documents.

This can be an important distinction in cases when the contracting authority did not introduce
any environmental requirements in its public procurement procedure that would qualify such pro-
curement as green public procurements, but a supplier has nevertheless offered a “green” product
that would meet all the requirements of such a public procurement procedure if it were conducted
as a green public procurement. Such situations are theoretically possible and likely to happen in the
year 2022, as after 2023 all public procurement procedures will have to be executed as green public
procurements.

Furthermore, the legal regulation of public procurement in Lithuania allows for the tender of-
fers of suppliers to exceed the requirements set forth in the technical specification. For instance,
the Law on Public Procurement entails that the contracting authority is not entitled to reject a tender
offer on the grounds that the goods, services or works offered do not comply with the technical
specifications if the supplier proves in its tender offer by any means appropriate to the contracting
authority that the characteristics of its tender offer are equivalent to the requirements of the techni-
cal specification (Law on Public Procurement 1996). Additionally, such a position is supported by
the Lithuanian courts as, in one case that may be mutatis mutandis applicable, the Supreme Court of
Lithuania stated that contracting authorities are not allowed to reject a tender offer if it entails more

products, services or works than are required in the technical specification (i.e., if the tender offer
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exceeds the requirements set forth in technical specification) (UAB Pireka v. V5] Respublikiné Vilnians
universiteting ligoniné 2012).

However, even though it is explicitly allowed to submit tender offers which exceed the require-
ments of the technical specification under the circumstances described above, a public procurement
procedure could not be qualified as a green public procurement even if the end result of such
a procedure would ensure a de facto procurement of a product, service or work that meets all the
requirements set forth for a green public procurement. This conclusion is drawn from the impera-
tive wording of Art. 4 of the Decision of the Minister of Environment, which states that public
procurement can be qualified as a green public procurement only when the environmental criteria
are used when preparing technical specifications and/or setting minimum qualification requirements
for suppliers or qualification selection ctiteria and/or tender evaluation criteria and/or conditions
for the performance of the procurement contract. Therefore, if no such mandatory requirements
were included in the public procurement documents before its public announcement, a public
procurement cannot be qualified as a green public procurement.

To conclude, the imperative wording of Art. 4 of the Decision of the Minister of Environment
does not entail any right of the contracting authority to qualify a public procurement as a green
public procurement; rather, it mandates that any public procurement that meets one of the four
prescribed legal bases is automatically considered to be a green public procurement. Contracting
authorities are not allowed to qualify a public procurement procedure during which the winning
supplier has offered goods, services or works that meet all the requirements that would be applicable
for a green public procurement as a green public procurement. Lastly, not all of the environmental
protection criteria which are prescribed in the Decision of the Minister of Environment can be
qualified as complying with Art. 42 of Directive 2014/24, because in their essence some of them

are not functional requirements or terms of performance of the object procured.

THE EFFICIENCY OF GREEN PUBLIC PROCUREMENT IN LITHUANIA

In this chapter, the author tries to analyze the efficiency of green public procurement based pro-
cedural aspects of green public procurement. The analysis of the procedural efficiency of green
public procurement should begin with an evaluation of the requirements for green public procure-
ment that are set forth in the Decision of the Minister of Environment.

Having analyzed the requirements mentioned, a general conclusion can be drawn that they are
formulated in extreme detail. Notwithstanding the importance of the introduction of such criteria
and requirements throughout the whole procurement process, it is important to note that sometimes
these may be considered as a burden both by contracting entities and bidders (Appolloni, Coppola,
and Piga 2019).

For instance, the minimum environmental criteria for textile products include ten different
technical requirements, ranging from requirements for packaging (Art. 32.1.10 of the Decision of
the Minister of Environment) to requirements concerning their composition (Art. 32.1.1 — 32.1.9
of Decision of the Minister of Environment) — including a list of more than 80 chemical substances

that are extremely limited in their use. Minimum environmental criteria for products such as plumb-
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ing fixtutres can be used as another example to prove this point. These criteria include 7 requirements
regarding the qualitative attributes of plumbing material, from water flow requirements for different
types of equipment (Art. 35.1.1 of the Decision of the Minister of Environment) and advanced
devices or solutions regulating temperature to a 4-year minimum warranty and the mandatory provi-
sion of spare parts for no less than 5 years. Finally, the detailed extent of these requirements is
accurately represented by the sheer volume of the Decision of the Minister of Environment — the
current version of the Decision of the Minister of Environment contains approximately 90 pages
of environmental requirements for various products, services or works.

The vast majority of these environmental requirements for various procurement objects should
be qualified as technical specification requirements (i.e., requirements for the object procured, not
for the supplier as a legal entity). It should also be noted that compliance with all of these minimum
environmental requirements must also be proven by different documents — ranging from various
ecological labels (European Ecolabel; the Blue Angel; Nordic Swan; Forest Stewardship Council;
Programme for the Endorsement of Forest Certification schemes; etc.) to written confirmation
from the manufacturer and/or importer. Therefore, the practical execution of green public procure-
ment will lead to the extensive use of environmental criteria in technical specifications and additional
requirements proving the compliance of the offered product with the environmental criteria estab-
lished in the technical specification requirements.

In this regard it must be noted that, in accordance with the practice of the Supreme Court of
Lithuania, when the characteristics of the items to be purchased are described in precise terms, the
requirements of such a technical specification shall be met by providing specific details and not by
commitments of an abstract nature that the requirements will be met (UAB Pogenziniai darbai v. UAB
Taurages silumos tinklai 2018). As analyzed previously, the environmental criteria that must be applied
in green public procurement procedures are described extremely extensively and precisely. Conse-
quently, when submitting a tender offer, suppliers will have an obligation to include specific details —
certificates proving compliance with particular ecological labels, written confirmations from the
manufacturer and/or importer, etc. — regarding each product. It should be noted that in some in-
stances these requirements may be very broad, but they may not be covered by the requirement to
provide specific information or a specific document (certificate). However, this will not be the case
in green public procurement procedure requirements as the minimum environmental requirements
are specifically detailed and also entail a particular document proving conformity with them.

In reality, this means that if the contracting authority is purchasing 10 different plumbing fixtures,
the supplier will have to provide approximately 70 certificates, written manufacturer confirmations and
other documents in their tender offer. Even though in the view of the Supreme Court of Lithuania
the suppliers are professional subjects of the public procurement process (UAB Akordas1 v. Visagino
savivaldybes administracija 2011), it is self-evident that the execution of such a high-volume obligation will
require a high level of both legal and technical proficiency. Evaluating this additional work-load from
a practical perspective, it is obvious that this will generate a lot more mistakes from the suppliers’ side
when preparing and submitting tender offers, as it will certainly be easy to make a human error and to
fail to submit even one particular document in the vast array of mandatory documents.

Based on this additional procedural risk of an increased number of irregular tenders, it is neces-

sary to evaluate its impact on the efficiency of green public procurement procedures. In the view
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of the author, the answer to this problem lies with the possibility of correcting irregular tenders.
That is, if contracting authorities were legally allowed to ask for suppliers to provide necessary
documents (those that were omitted in the initially produced tender offer), then the efficiency of
the public procurement procedures would not be regarded as at risk. However, if the contracting
authorities were not be able to ask for such corrections of irregular tenders, then this would inevi-
tably lead to an increased number of rejected tenders and, possibly, failed public procurement
procedures (in the likely event of the remaining suppliers having produced tender offers that exceed
the budget for the particular public procurement or in cases where there are simply no other re-
maining tender offers).

The legal regulation regarding the correction of irregular tenders at the moment of writing this
chapter is not clear in the Lithuanian legal system. The Law on Public Procurement (1996) allows
for two different possibilities for correcting irregular tender offers: i) if the irregularity of the tender
offer lies within the documents proving the necessary qualification of the supplier, the absence of
exclusion grounds, a joint venture agreement and other requirements not relating to the procure-
ment object, new or updated documents regarding compliance with these requirements of public
procurement must be requested from the supplier (Art. 45 para 3); ii) if the irregularity of the
tender offer lies within the documents proving the compliance with the requirements relating to
the procurement object or price, contracting authorities are forbidden to allow change to the essence
of the tender offer — to change the price or make other changes that would make the non-compliant
tender offer compliant with the procurement documents (Art. 55 para 9).

As analyzed previously, when evaluating the efficiency of green public procurements, it is im-
portant to concentrate on the latter possibility to correct irregular tender offers (i.e., to correct ir-
regularities concerning compliance with the requirements relating to the procurement object), as
most of the minimum environmental criteria specified in the Decision of the Minister of Environ-
ment should be qualified as technical specification requirements.

The legal regulation of the Law on Public Procurement Art. 55 para 9 is detailed in the practice
of the Supreme Court of Lithuania. During the last 5 years, this practice had moved towards
a stricter position, which did not allow for any clarification or correction of such irregularities. The
situation in which the supplier may be allowed to explain the relevant unclear elements of the tender
offer is more exceptional; the identified irregularities cannot be corrected when a simple explanation
by the supplier is not sufficient to remedy it, and a separate, rather detailed and precise revision,
explanation or supplementation (by new data or documents) of the tender offer is required (UAB
Akiro v. Ugniagesiy gelbétoju mokykla 2015). If the technical documentation submitted by the supplier
in the initial tender offer does not substantiate the compliance with the requirements of the techni-
cal specification, the supplier may not be allowed to submit documents that would make the non-
compliant tender offer compliant with the technical specification requirements. This finding is not
invalidated by the fact that this technical information also existed in the past, i.c. if the equipment
proposed by the supplier in fact meets the required parameters and if the relevant documents had
been submitted initially, the tender would not have been rejected (UAB Pofeminiai darbai v. UAB
Taurages Silumos tinklai 2018).

In recent practice, the Supreme Court of Lithuania stated that in cases when a requirement

specified in the tender documents is qualified as a requirement of a technical specification, the as-
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sessment of the compliance of the suppliet’s tender offer with such a requirement depends on
whether the procurement conditions required suppliers to provide supporting documents. If such
documents were required, the contracting authority must check that the documents were submitted
and that they confirm that the tender complies with the requirements of the technical specification,
and is not allowed to ask for any corrections (1§ Bruneros v. Nacionalinis vézio institutas 2022). Ap-
plying these findings with the previously mentioned practice — that when the characteristics of the
items to be purchased are described in precise terms, the requirements of such a technical specifica-
tion must be met by providing specific details (UAB Pogeminiai darbai v. UAB Tauragés Silumos tinklai
2018) — leads to the conclusion that because the minimum environmental criteria are of a precise
nature and because, due to their essence, compliance with them must be proven by providing specific
details (certificates, manufacturers documents etc.), even if no such obligation is established in the
technical specification, irregularities concerning compliance with minimum environmental criteria
cannot be corrected in any event.

Therefore, based on the decisions mentioned above, the possibility to correct irregular tender
offers is essentially limited to technical mistakes, the correction of which necessitates the production
of new data or documents, even in cases when the products offered actually meet the requirements
set forth in the technical specification, and where such information (or documents) existed at the
time of the submission of the initial tender offer or is publicly available. The application of such
strict rules for the process of correction of irregular tenders is of great importance when evaluating
the possible efficiency of green public procurement requirements, because during their execution
suppliers will usually be obligated to supply hundreds of additional documents regarding the com-
pliance of their tender offers with the mandatory minimum environmental criteria, but will have
no right to supply any additional or clarifying documents.

However, with very recent practice (Prabos plus a.s. v. Gynybos resursy agentsira 2022) the Supreme
Court of Lithuania has made substantial changes the over-5-year-old established practice of extremely
limited corrections of tender offers concerning Art. 55 p. 9 of the Law on Public Procurement.
The expanded panel of judges of the Supreme Court ruled that (i) if, without relevant explanations,
additions or clarifications from the public tender participant, the procuring organization cannot
determine the actual content of the received offer and its compliance with the set requirements, it
must decide on the right (possibility) of this supplier to correct (remove) the identified deficiencies
in accordance with the law; (ii) the request to clarify the offer cannot be intended to correct the
situation when a document or information required by the procurement documents has not been
submitted, as the procuring organization must strictly adhere to its own criteria; and (iii) in certain
cases, the relevant shortcomings of the offer can be eliminated by correcting or completing the
offer or its individual data, as long as this does not lead to the submission of a new offer. Therefore,
both the submission of new data and the change of the submitted data are not absolutely imper-
missible — the most important thing is not to make a fundamental change to the offer.

Therefore, completely new rules regarding the corrections of tender offers have been formed,
which in essence are limited to only two criteria: (i) the corrections do not constitute a fundamental
change to the offer and may not lead to the submission of a new offer; and (ii) the procurement
requirements did not explicitly state that a failure to produce particular documents or information

with the initial tender offer will result in an immediate rejection of the tender offer.
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To begin with, the first rule is of extreme importance, because the Supreme Court of Lithuania
has stated, that the discretion of the contracting authorities when applying the institute of correc-
tion of irregular offers does not constitute a subjective decision to allow or not to explain the ir-
regularity of the tender offer. It is based on a legal assessment of whether the nature of the irregu-
larity in the tender offer allows for its correction and if so, then the supplier must be allowed to
correct the tender offer (Akiro v. Ugniagesiy gelbeétojy mokykla 2015). Therefore, the contracting au-
thorities are not free to decide, if they wish for a particular tender offer to be corrected or not;
if the irregularity identified is not fundamental, it must be corrected as is required by the principles
of transparency, non-discrimination and unrestricted competition.

Furthermore, the first rule is highly subjective in its application, as in essence any aspect of the
tender that must be explained or corrected has importance and must be corrected in order to be
announced as a winning bid. Therefore, in practice it is not clear what is the limit of a “fundamental
change to an offer.”” The Supreme Court of Lithuania states, that the establishment whether
the change is fundamental or not depends on a variety of individual circumstances, specific to each
case, and most of all — the nature of the identified irregularity in the tender offer.

The Supreme Court of Lithuania has explained, that the institute of correction of irregular tenders
cannot be used in instances, when the identified irregularity of the tender offer proves the incompli-
ance of the tender offer with the requirements specified. For instance, if particular tender procedure
documents established a requirement that computer monitors must not contain mercury in backlight
sources and the supplier has provided documentation proving, that mercury is used in backlight sources
of the monitor offered, such an offer must be rejected and cannot be corrected. However, if the
supplier has simply failed to produce documents, proving that mercury in backlight sources is not
used (for instance, European Ecolabel or Nordic Swan certificates), the institute of correction of
irregular offers is applicable and such an irregularity in the tender offer must be corrected.

The second rule, according to the Supreme Court of Lithuania, is absolute and must always be
applied (regardless of the nature of the data to be corrected), if such grounds for rejection of
tenders (i. e. failure to produce particular documents/information with the initial tender will lead
to rejection of the tender) were established in the procurement conditions.

Based on all of the above, it is evident that in pursuance of higher efficiency of green public
procurement procedures, the strict practice of the Supreme Court of Lithuania and the Law on
Public Procurement Art. 55 para 9 call for necessary changes to be made. The decision of the
Supreme Court of Lithuania of June 20, 2022, did just that, and allows for the rules of correction
of irregular tenders to be extended and not only to be limited to the correction of obvious technical
mistakes. Such changes allow for more flexibility for both contracting authorities and suppliers,
enabling them to correct irregular tenders by supplementing additional documents or data and
therefore salvage an otherwise ineffective procurement procedure.

To conclude, the minimum environmental requirements that must be applied for a public procure-
ment procedure to be qualified as a green public procurement are precise and formulated in extreme
detail. This means that, during the execution of most green public procurements (only an insignificant
minority of minimum environmental requirements are limited to 3 or less requirements), suppliers
will have to diligently execute the obligation to provide a great number of additional documents,

proving the compliance of their offered product with these minimum environmental requirements.
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The execution of this obligation will inevitably lead to an increased number of irregular tender offers.
However, the rules detailed in the Law on Public Procurement and the Supreme Court of Lithuania
regulating the correction of irregular tenders now allow for more substantial corrections of the tender
offer, besides correction of simple technical mistakes. Therefore, although the efficiency of green
public procurement will be significantly restrained by the extremely detailed nature of the minimum
environmental requirements, the mistakes often present in the tender offer may be corrected as long

as such grounds for rejection of tenders are established in the procurement conditions.

CONCILUSIONS

The imperative wording of Art. 4 of the Decision of the Minister of Environment does not entail
any right of the contracting authority to qualify a public procurement as a green public procure-
ment; rather, it mandates that any public procurement that meets one of the four legal bases pre-
scribed is automatically considered to be a green public procurement. Contracting authorities are
not allowed to qualify a public procurement procedure during which the winning supplier has offered
goods, services or works that meet all the requirements that would be applicable for a green public
procurement as a green public procurement.

The minimum environmental requirements that must be applied for a public procurement pro-
cedure to be qualified as a green public procurement are precise and formulated in extreme detail.
This means that during the execution of a green public procurement, suppliers will have to diligently
execute the obligation to provide a great number of additional documents, proving the compliance
of their offered product with these minimum environmental requirements. The execution of this
obligation will inevitably lead to an increased number of irregular tender offers. However, the rules
detailed in the Law on Public Procurement and the Supreme Court of Lithuania regulating the
correction of irregular tenders now allow for more substantial corrections of the tender offer,
besides correction of simple technical mistakes. Therefore, although the efficiency of green public
procurement will be significantly restrained by the extremely detailed nature of the minimum en-
vironmental requirements, the mistakes often presented in the tender offer may be corrected as

long as such grounds for the rejection of tenders are established in the procurement conditions.
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[.4. SUSTAINABLE DEVELOPMENT
AND INTERNATIONAL INVESTMENT LAW:
A LOOK AT THE NEW GENERATION
OF INTERNATIONAL INVESTMENT
AGREEMENTS

PRELIMINARY CONSIDERATIONS TOWARDS A SHIFTING PARADIGM

It is now commonplace to argue that international investment law and transnational arbitration are
moving towards a paradigm shift. The crisis of legitimacy in international investment law and ar-
bitration is generally characterized by a disregard for human, social and environmental considerations
in favor of an accelerated approach to economic growth (Franck 2004). This situation has led to
the question of how to arrive at a technique of drafting and enforcing international investment
agreements (hereinafter — IIAs) that would allow for investment promotion and protection to be
beneficial to the host states of these investments — fragile (developing) states (Sornarajah 2010). In
other words, this issue refers to the need to rebalance the rights and duties of foreign investors
(Subedi 2020). While older agreements generally focused on the rights of investors and the obliga-
tions of the host state, some recent IIAs have tried to suggest ways to balance the rights and ob-
ligations of foreign investors and preserve the right of the state to regulate in the public interest
(Hindelang and Krajewski 2016). Unlike most previous agreements that unilaterally protected foreign
investors, recent agreements seek to consider the importance of objectives other than economic
protection, such as social and environmental objectives (Mortimer and Nyombi 2018).

To overcome the crisis of legitimacy it faced, international investment law is now opening itself
to new, non-economic concerns. This paradigm shift has been supported by the emergence of
sustainable development in the current investment protection regime. It seems that sustainable
development represents an important critical normative principle that can correct the gaps and
imbalances in the current system of international investment law (Monebhurrun 2016). Applied to
international investment law, the idea of sustainable development would make it possible to avoid

the perverse effects of a frenetic search for growth by considering human, social and environmental
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factors. Once the doctrinal prerogative of a critical minority, this position has become widespread
in the new generation of IIAs (UNCTAD 2013).

This chapter aims to demonstrate that the introduction of sustainable development into the
international investment regime significantly reassures the state’s regulatory authority in this area.
Current reforms of international investment law and arbitration ensure the state’s ability to adapt
its policies to the changing needs of sustainable development. At the same time, there are concerns
that states’ treaty obligations to foreign investors unduly limit this flexibility.

Among the techniques for reaffirming the state in international investment law, the method of
limiting the discretion of arbitrators is particularly noteworthy. A part of the doctrine recognizes
that the vagueness of the wording of provisions in older IIAs can lead to the inflationary arbitral
interpretation of foreign investor protection (Uniivar 2016). For instance, fair and equitable treat-
ment and indirect expropriation clauses are often defined in broad, vague and indeterminate terms,
which can leave the parties to an investor-state dispute based on them in relative limbo (Shirlow
2014). It has also been documented that this uncertainty and unpredictability often benefits foreign
investors, to the detriment of the state’s desire to protect and preserve public interest objectives
(Remmer 2019). Thus, in response to these shortcomings, so-called “greater certainty” clauses and
authentic interpretation have been used in agreements to limit the scope of protection for foreign
investors and to circumscribe the freedom of the interpreter.

Fearing that a private investment dispute settlement system could have significant public policy
implications, states seem to be beginning to understand that the future of international investment
law must be written with the ink of sustainable development.

This chapter analyzes the consideration of sustainable development in international invest-
ment law. First, it presents the gradual evolution of international investment law from pure
investment protection to the promotion of sustainable development objectives. It then explores the
implications of this soft paradigm shift to clarify the most controversial treatment standards and

reform the investor-state dispute settlement mechanism.

SUSTAINABLE DEVELOPMENT AND THE EVOLUTION OF INTERNA-
TIONAL INVESTMENT AGREEMENTS

Introducing sustainable development issues in ITAs is not a new phenomenon (Asteriti 2012, p. 12).
Since the 1970s and 1980s, a holistic notion of sustainable development has been used in the pre-
ambles of a few IIAs, encompassing a wide range of considerations such as environmental protec-
tion, health and safety. For example, such considerations are found in the preamble to the 1971 ITA
between the Netherlands and Morocco: “Agreeing that these objectives [investment promotion and
protection] can be achieved without compromising the application of general measures on the pro-
tection of health, safety and the environment.”

Beginning in the 1990s, the preambles to the bilateral investment treaties of Canada and the
United States of America promoted respect for labor rights. They recognized that the goal of

economic development must be achieved without compromising public interest objectives such as
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health, safety and the environment (Danic 2015). The United States of America and Canada went
even further by systematically including general exception clauses in their bilateral investment trea-
ties. The purpose of these clauses is to allow states to free themselves from certain obligations
under international investment law (Danic 2015, p. 568). A model provision for such clauses is
found in Article 10 of the 2004 Canadian Model BIT:

Subject to the requirement that such measures are not applied in a manner that would con-

stitute arbitrary or unjustifiable discrimination between investments or between investors, or

a disguised restriction on international trade or investment, nothing in this Agreement shall

be construed to prevent a Party from adopting or enforcing measures necessary;

— to protect human, animal or plant life or health;

— to ensure compliance with laws and regulations that are not inconsistent with the provi-
sions of this Agreement; or

— for the conservation of living or non-living exhaustible natural resources.

This type of clause did not catch on easily in Europe. The Norwegian Model BIT of 2007 is
one of the few treaties to have devoted a section to general exceptions. This model proposes a bal-
anced approach between the interests of the investor and those of the host state. It ensures the
economic protection of the investor while recognizing the legitimacy of the host state to regulate
to protect health, the environment and labor rights (Brown 2013, p. 145).

Today, in the context of international investment law reform, “the principle of sustainable
development is becoming the overriding goal of new policy initiatives, a goal conspicuously absent
from this generation of IIAs with their emphasis on investor rights only and economic development
as the sole policy justification” (Muchlinski 2016, p. 43). Although it took some time to become
established, sustainable development is increasingly mentioned in IIAs (Faindez and Tan 2010).
While it is true that only a minority of I1IAs contain environmental clauses, recent agreements are
increasingly referring to environmental concerns (Bjorklund 2019). For example, in a 2011 OECD
report of 1,623 IIAs, commentators observed that, in the mid-1990s, “the proportion of newly
concluded ITAs that contain environmental language began to increase moderately, and, from about
2002 onwards, steeply (...) reaching a peak in 2008, when 89% of newly concluded treaties contain|ed]
reference to environmental concerns” (Gordon and Pohl 2011, p. 8).

Several recent reports have confirmed this trend. A United Nations Conference on Trade and
Development (UNCTAD) report on 18 IIAs concluded in 2013 showed that most of these agree-
ments contain environmental references (UNCTAD 2014). According to a 2020 study of 15 ITAs
concluded in 2019 (and for which texts are available), all of these agreements contain provisions
relating to the promotion of sustainable development. Eleven of them contain references to the
protection of health and safety, labor rights and the environment or sustainable development. Nine
of them include exception clauses (UNCTAD 2020). It was also observed that a minority of these
agreements contain a reference to corporate social responsibility standards (OECD 2014). A study
of the various sustainable development provisions contained in the EU’ free trade agreements
since 2007 confirmed this evolutionary dynamic (Zvelc 2012). For example, the sustainability provi-
sions in economic partnership agreements such as those with the CARIFORUM states, South Korea,
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Central America, Colombia and Peru are similar in several aspects. These agreements all contain
provisions on the state’s right to regulate in the public interest, obligations not to lower environ-
mental regulations or workers’ rights, and to attract trade and investment or to promote green trade
and investment (Zvelc 2012). More recently, eight of the 15 I1As analyzed by UNCTAD in 2020
include provisions on promoting corporate and social responsibility, and four explicitly recognize
that state parties should not relax health, safety, or environmental standards to attract investment
(UNCTAD 2020).

The functional definition of sustainable development proposed by all of these legal documents
does not abandon the idea of increasing economic growth through investment flows to developing
countries. However, it requires a more balanced relationship between the developmental effects of
foreign investment and the commitment to protecting and preserving the right of the state to regu-
late in support of social and environmental objectives. New investment law instruments show that
the scope of foreign investment is not per se incompatible with environmental and human rights
objectives.

The idea of putting IIAs at the service of the overall objective of sustainable development has
been reinforced by the clarification of substantive investment protection clauses, in particular fair
and equitable treatment and indirect expropriation.

SUSTAINABLE DEVELOPMENT AND THE REFORM OF EXISTING PRO-
VISIONS

It is true that the ultimate objective of IIAs is primarily to support economic development, but
there are various ways in which sustainable development can be introduced into international invest-
ment law. A first technique would be to define the concept of investment in a way that protects
sustainable investment. Another way to include sustainable development in I1IAs is to clarify the
definition of fair and equitable treatment and indirect expropriation. This definitional effort can
exclude measures to regulate the environment, labor rights, public health, or human rights from the

scope of international investment law and arbitration.

Conventional tools to support sustainable investment

There are several provisions that make it possible to at least combat certain investment operations
whose compliance with sustainable development requirements is questionable. Three techniques
can be mentioned here, some of which are more effective than others: the definition of investment,
the local law compliance clause, and the no-lowering of standards clause.

First, if the notions of investment and sustainable development seem at first sight difficult to
reconcile, one option available to states, in order to better balance international investment law,
would simply be to promote only “sustainable investments” in their IIAs. However, this is not an

easy option for developing states — capital importers — who often do not have the political weight
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to impose their models in the negotiation of agreements. As a result, they tend to follow the agree-
ment models of the major powers, such as the United States and Canada.

The phenomenon of introducing elements of sustainable development into the definition of
investment remains marginal and in fact has very little concrete effect (De Nanteuil 2021, p. 48).
Such practice may be found in prototype agreements and less frequently in actual signed treaties.
For example, Morocco’s model bilateral investment treaty published in 2019 refers to participation

in sustainable development to qualify as an investment. Its Article 3(3) provides that:

[ijnvestment means assets invested in good faith by an investor of a Party in the territory
of the other Party, which contribute to the sustainable development of the latter Party, and
which involve a certain duration, a commitment of capital or other similar resources, an

expectation of profit and the taking of risks.

A similar provision is found in Article 1 of the 2018 Agreement between Morocco and the
Republic of Congo. This Agreement defines znvestment as:

An enterprise established, organized or operated in good faith by an investor of a Party in
the territory of the other Party in accordance with its laws and regulations and which con-
tributes to the sustainable development of the latter Party and has the characteristics of an
investment such as commitment of capital or other resoutces, expectation of gains or profits,

assumption of risks and a certain duration.

This refers to a more inclusive economic development paradigm, and is an approach to be
encouraged — although it is probably insufficient.

Second, states may require the investor to comply with local law in order to benefit from the
protective provisions of the investment treaty. For example, where local law provides for the pro-
tection of the environment, labor rights, or the rights of indigenous peoples, the investor is required
to comply with these local obligations, otherwise it will not be entitled to the international protection
afforded by the investment treaty. An example of a local law compliance provision can be found
in Article 15(1) of the Brazil-Colombia bilateral investment treaty, which provides that:

Nothing in this Agreement shall be construed to prevent a Party from adopting, maintaining
or enforcing any measure it considers appropriate to ensure that investment activities in its
territory are conducted with due regard to national labor, environmental, health or safety
laws, provided that such measure is not applied in a manner that would constitute a means

of arbitrary or unjustifiable discrimination or a disguised restriction on investment.

This is also well established by arbitral jurisprudence, as according to the tribunal’s conclusion
in Phoenix Action Lid v. Czech Republic only investments made in accordance with local law fall under
the protection of treaties, even in the absence of an explicit clause on compliance with local law
contained in the bilateral investment treaty (ICSID Case No. ARB/06/5, 2009, §§79, 100-113). It

should also be noted that in Burlington v. Ecunador the investor violated environmental rules contained
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in Ecuadorian local law, which obliged the investor to pay $41 million in compensation to Ecuador
(ICSID Case No. ARB/08/5, 2008). Thus, the requitement of compliance with local law is a condi-
tion for investment protection in IIAs. However, for the local law compliance clause to be an ef-
fective tool, the local law itself must constitute a guarantee of sustainable investment. It is known
that some domestic laws continue to guarantee only limited freedom of expression or neglect the
legal protection of indigenous peoples. This puts the usefulness of the clause on respect for local
law into perspective.

Third, and finally, there is another and perhaps more interesting technique, which consists of
introducing non-declining standards clauses into IIAs. As provided for in Article 15(2) of the bi-
lateral investment treaty between Brazil and Colombia, these are provisions by which states undertake
not to lower the rules for the protection of public health, labor rights or, more generally, the en-

vironment in order to attract foreign investors:

The parties recognize that it is inappropriate to encourage investment by lowering the stan-
dards of their national labor and environmental legislation or health and safety measures.
Accordingly, each Party warrants that it will not modify or repeal, or propose to modify or
repeal, such laws or regulations to encourage the establishment, retention or expansion of an
investment in its territory to the extent that such modification or repeal would result in

a lowering of its labor or environmental standards.

This type of provision is interesting in that it provides a form of safeguard to preserve sustain-
able development objectives, even against the possible common will of the foreign investor and the
host state. In other words, the provision prevents the two from agreeing on non-compliance with
certain standards. Beyond the idea of blocking investments that do not meet sustainable develop-
ment objectives, it is also about preventing state complicity. The effectiveness of this clause must
be put into perspective because it is drafted in terms of a moral commitment, but it remains a tool

for promoting sustainable development in international investment law.

Clarification of fair and equitable treatment

Fair and equitable treatment is a core standard in ITAs. Indeed, fair and equitable treatment is pres-
ent in most IIAs and has been considered a crucial pillar of international investment law. It has
been noted that fair and equitable treatment has become the highest standard of protection afforded
to investors (Grierson-Weiler and Laird 2008, p. 259).

Nevertheless, it has been found that the provisions of fair and equitable treatment are unclear
and indeterminate (Robert-Cuendet 2017, p. 269). Sometimes this standard stands alone or is jux-
taposed with other standards such as complete protection and security. Sometimes it is defined by
international law or the minimum standard of customary international law. The landscape of fair
and equitable treatment is thus diverse and varied.

The Investment Policy Framework on Sustainable Development (IPFSD) proposed by the United
Nations Conference on Trade and Development (UNCTAD) has highlighted the problems posed
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by the vagueness of fair and equitable treatment, complaining that there is considerable legal un-
certainty about the precise meaning of this clause (UNCTAD 2012a). The terms fair and equitable
are themselves imprecise and can give rise to a significant degree of subjective judgment (Berner
2015).

The imprecision of the fair and equitable treatment standard makes it an unpredictable concept.
Because of its vague nature, fair and equitable treatment is often seen as inconsistent and overly
protective of the foreign investor (Franck 2005). Hence, the risk occurs that courts may go to great
lengths to creatively interpret this standard and increase foreign investment protection at the expense
of public interest concerns (UNCTAD 2012b). Early arbitral tribunals often interpreted fair and
equitable treatment in demanding ways. The provision has thus become an important cause of ac-
tion for investor claims (Ténicas Medioambientales TECMED SA v. The United Mexican States, ICSID
Case No. ARB/AF/00/2, 2003, §154). Based on this clause, arbitral tribunals can potentially go so
far as to review all kinds of state actions, whether administrative, legislative or judicial, and regard-
less of the sector concerned (such as the environment, public health or security) (Dolzer 2005).
Such a clause “would entail a low level of liability to provide maximum protection and that it would
therefore unduly limit the policy space of host State” (Kliger 2016, p. 68).

It is primarily the reference to the concept of legitimate expectations as a component of the
fair and equitable treatment standard that has caused most controversy. The concept of legitimate
expectations “has often allowed investors to claim the maintenance of simple interests as if they
were true vested interests” (Robert-Cuendet 2017, p. 272). As used in the Teewed case, the notion
of legitimate expectations could pose a threat to a host state wishing to introduce a public policy
that might affect an investment (Potesta 2013).

Under this concept, the foreign investor’s host state must protect the foreign investor’s assets
and the expectations generated by the foreign investor’s conduct, thereby significantly increasing
the scope of the state’s responsibility. Some arbitral tribunals have expanded the notion of legitimate
expectations to include the expectation of a suitable environment for foreign private investment.
Thus, broadly interpreted, fair and equitable treatment can be a source of “optimal conditions of
activity for foreign operators, which ca